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 P R O C E E D I N G S 

  9:04 a.m. 
  CHAIR PINSKY:  Good morning, everyone.  We're going to get started.  We 

have another packed agenda with a lot to discuss.  I think each of the committees that is going to be 

leading our discussions today would like sort of at least 50 percent more time than they have.  So we 

want to get into things as quickly as we can. 

  First, I want to welcome Vice Chair Ferguson and Governor Gramlich, Governor 

Bies, thank you.  It's great to have you with us.  I also want to take note of the fact that Governor 

Bernanke is no longer with us as a member of this Committee.  He has gone on to the White House 

as an economic advisor, and also take note of the fact that this will be Governor Gramlich's last 

meeting, unless we can convince him to change his mind.  He is leaving the Fed on August 31st, and 

we appreciate Governor Bernanke's help with us on this Council and Governor Gramlich, you as 

well. 

  Our agenda today, we have three main topics we're going to try and cover.  We're 

going to talk about the Truth in Lending Act.  We're going to discuss TILA amendments in the new 

bankruptcy legislation and specific issues with regard to Reg Z.  We're then going to take a break 

and for Council members, I just want to remind you that this is the day we're going to have our 

Council photograph and so we're going to take about a half-hour break at about 10:15. 

  We have to go over to the other building and get our picture taken and then we'll 

come back here.  When we come back, we'll spend about 45 minutes on information security.   We 

had a great discussion yesterday about an issue that's clearly on everyone's minds and I know we'll 

have a lively discussion about that.  And from 11:30 to 12:30, we will talk about the Community 

Reinvestment Act, which we've been taking about for some time, and which we know is moving 

forward, a likely conclusion in the near future.  So it's a very timely conversation. 

  Our members Forum today will be Elsie Meeks, from Oweesta First Nations 

Corporation, who is going to talk about development finance in Native Country and then we'll do 

our Committee report.  So that's our agenda for today.  It's going to be a busy agenda.  I just want to 

see if any of the Governors want to say anything before we get started. 

  GOVERNOR GRAMLICH:  Well, as Mark says, it is my last meeting.  I'm going 

to talk to you at lunch and so I'll defer most of it for that.  But sometimes people can't come to lunch, 
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so let me say now that I have really enjoyed working with the group.  The odds of me changing my 

mind are not high. 

  CHAIR PINSKY:  But there's a chance I hear. 

  GOVERNOR GRAMLICH:  Well, it's not much of a chance.  But anyway, I'll 

have more to say this noon, but I think this is really a good group and I'm especially looking forward 

to today's discussion.  You are hitting right on some topics that we have been arguing about almost 

since I first got to the Board, and I always like to hear what you have to say. 

  CHAIR PINSKY:  Thank you.  Thank you.  We're going to turn it over to Dan 

Dixon, who will lead us through Truth in Lending. 

  MR. DIXON:  Good morning, Governor Gramlich and Governor Bies and Vice 

Chairman Ferguson, thanks for joining us.  For the next hour, the Council will discuss several 

specific issues related to the Federal Reserve's review of Regulation Z, which implements the Truth 

in Lending Act.  Including consideration of certain amendments to the Truth in Lending Act, TILA, 

that were included in the bankruptcy legislation that was signed into law April 20th. 

  We have a lot to cover, so I'll try and organize the discussion to get through as 

much as possible in the time allotted.  Just as a reminder, the purpose of TILA is to ensure 

consumers have adequate information to make rational use of credit and to shop effectively.  As 

usual, the Board's staff did a terrific job of preparing our background materials, for which we are 

always appreciative. 

  The new TILA provisions in the Bankruptcy Bill include requirements for 

creditors, for open-end  accounts, to provide minimum payment disclosures on periodic statements, 

requiring credit card issuers offering discounted introductory rates to clearly disclose the permanent 

or go-to rate and other consumer protections.  The new TILA rules will not be effective until twelve 

months after the Board issues the final regulations. 

  The first question that the Consumer Credit Committee considered at our meeting 

yesterday is whether the TILA amendments mandated in the Bankruptcy Bill should be 

implemented as part of the broader Reg Z review on which the Board has embarked or whether it 

should be part of a separate rulemaking.  At least within the Consumer Credit Committee, there is a 

very broad Council consensus that the Board should combine the two regulatory updates. 

  Doing so will not only be more efficient for consumers, creditors, and Board staff, 

but such a process would recognize that it would be extremely difficult to distinguish the two tasks 
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in any event.  I'll pause here in case there are any Council Members that wanted to express any 

different points of view about that, but it was a very strong consensus yesterday. 

  Hearing none, let's turn to the broader discussion of the Board's review of 

Regulation Z for the purpose of improving the effectiveness and usefulness of TILA's disclosures 

and substantive protections.  The Board published its ANPR, Advanced Notice of Proposed 

Rulemaking, in December of last year and the comment period closed March 28th.  The advanced 

notice focused on rules for open-end or revolving credit accounts, so, in other words, mostly general 

purpose credit cards and merchant specific credit plans. 

  Fortunately, we have some strong TILA resources on the Council, and I'll start 

with two of them to share their thoughts and launch our discussion.  After they tee up the issues, then 

I'll try and organize the rest of our conversation among several specific focus questions.  First, at 

shooting guard from the National Consumer Loss Center, Carolyn Carter, followed by our power 

Ford from Juniper Bank, a bank which specializes in credit cards, Clint Walker.  Carolyn? 

  MS. CARTER:  Well, thanks for the pass, Dan.  Well, our discussion yesterday 

was very illuminating and one of the things that was particularly illuminating was that there was 

common ground between the Red Sox and the White Sox or I guess that's the wrong sport. 

  UNIDENTIFIED SPEAKER:  This isn't San Antonio. 

  MS. CARTER:  Okay.  And so for example, I think the Council was pretty 

unanimous in agreeing that the Schumer Box, which is part of the open-end disclosures, is 

successful and both consumer groups and industry like the Schumer Box.  In my opinion, the 

Schumer Box works because there is uniform format.  There is uniform mandated terminology, 

consumers can easily navigate the box and find information they are looking for.  They can set 

several Schumer Boxes for different credit card offers side-by-side and compare terms one to 

another. 

  The key with the Schumer Box is the uniformity and it is mandatory.  It won't be 

the same from one credit card offer to another, unless it is mandatory and exact terminology is 

prescribed.  Now, that's not to say that the Schumer Box can't be improved.  I think we all agreed 

that the Schumer Box could be improved.  For one thing, I think we agreed that the balance 

calculation method, which is required to be included in the Schumer Box, should not be in the 

Schumer Box.  That's very obscure information.  I don't think any consumer has ever shopped for 

credit based on the balance calculation method. 
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  Our only question was whether the Board has the statutory authority to delete the 

balance calculation from the Schumer Box and I think the Board does, because it is required to be 

included only to the extent the Board determines to be practicable and appropriate and you could 

conclude it was not appropriate. 

  I also urge the Board to require that all fees be disclosed in the Schumer Box.  

Right now, the periodic rate and some other information has to be disclosed in the Schumer Box, but 

not all fees.  Some creditors, many creditors do put them in the Schumer Box, as is their option.  If 

they were all required to be in the Schumer Box, that would facilitate side-by-side comparison and 

especially as fees have grown, as a percentage of the cost of credit, that information is important.  I 

think there was perhaps some difference of view on that.  Clint will be able to explain if there is 

significant disagreement about that. 

  We also agree that the format and design of the Schumer Box could be improved. 

 There have been suggestions that a marketing firm be involved in designing the Schumer Box, so 

that it will be even clearer to consumers and enable them to find information more easily.  I agree 

with that completely.  I think consumer testing is very appropriate. 

  If the Board does do consumer testing, I urge you to test not only for the initial 

impression that the Schumer Box makes on consumers, what they can absorb at first glance, but also 

what they can absorb on the long-term, because financial documents, people tend to keep for a while 

and refer over and over to them.  The Schumer Box, a person may look at the Schumer Box when 

first opening a credit card solicitation briefly, but then set it out with others side-by-side and study it 

more carefully. 

  So it's true that people can only absorb a certain number of pieces of information 

from a document at first glance, but remember when you do consumer testing, that we're looking at 

the long-term usefulness of this information, not just the short-term use. 

  Now, while we all agreed that we liked the Schumer Box and that the Schumer 

Box was successful, I think there was pretty much consensus that account opening disclosures and 

the disclosures at the point of change of terms are not successful.  Those disclosures, the terminology 

is not mandated.  The format is not mandated.  The type size is not mandated.  And the important 

disclosures are lost in a sea of tiny technical obscure language. 

  The fact that account opening disclosures do not have to include a Schumer Box 

makes it possible for bait and switch credit card offers, which has been a problem that regulators 
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have had to go after credit card companies for and the Change of Terms Notice is really 

unintelligible to most consumers.  So we recommend that the Schumer Box be included in those 

disclosures, also, and possibly with the periodic statement.  It couldn't go on the front of the periodic 

statement, there isn't enough room, but it could go on the back or as an insert. 

  There has been discussion of streamlining the Schumer Box and we agree that the 

Fed has to consider how much information consumers can absorb from it.  We suggest that looking 

at the design and the format can improve how much information people can absorb, because if the 

format is clear and, for example, all the fees are stated in the Schumer Box, more information can be 

conveyed to consumers. 

  But if items are removed from the Schumer Box, we still think they should be 

disclosed elsewhere, rather than being omitted from disclosures altogether.  Remember when 

something is not highlighted in the disclosures to the consumer, that item tends to grow in the 

darkness.  It's like a 900 pound pillow.  If you squeeze one end, the other end balloons.  And we see 

that with the periodic rate and credit card fees. 

  The periodic rate has to be in the Schumer Box and we've seen low, low, low 

periodic rates being advertised in applications and solicitations, even zero percent, but fees, which 

don't have to be in the Schumer Box, then start growing and growing.  So if you move something out 

of the Schumer Box, that item is likely to become a growth item.  The problem, from my point of 

view, is that disclosure alone really isn't sufficient and there should be substantive regulations, such 

as caps on fees and restrictions on terms that a consumer is unlikely to be able to absorb.  I think it is 

fair to say that there is not agreement on that issue. 

  This brings me to the question of the historical rate.  Right now, the disclosure in 

the Schumer Box on applications and solicitations only has to state the periodic rate.  It doesn't have 

to state the other components of the finance.  It doesn't have to fold the other components of the 

finance charge into the periodic rate.  However, on the periodic statement, the other components of 

the finance charge are folded into the historical rate. 

  We urge that a typical APR based on the historical rate of interest be included in 

applications and solicitations.  Because if you are trying to give consumers information that they can 

absorb and that will tell them what the cost of credit really is, that's the historical rate of interest.  

That would give consumers a truer cost of credit.  It would also possibly create market pressure to 

have a low true annual percentage rate, a low true cost of credit. 
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  To make that work, all of the cost of credit would have to be included in the 

historical rate.  Right now, over-limit fees, for example, are not part of the considered -- they don't 

go into the historical rate.  They are not considered finance charges, even though they are part of the 

cost of credit, any growing part of the cost of credit.  Annual fees, late charges, the comparable cash 

transaction loophole, all of those exceptions, we argue, should be eliminated, so that the historical 

rate truly reflects the cost of credit. 

  Disclosing the historical rate would help avoid fraudulent credit card offers, for 

example, the type where that the West Virginia AG recently brought suit about, where consumers 

were offered a credit line up to $5,000.  They were given credit cards with limits of $200 to $300.  

The $59 annual fee was already charged to that, so if the consumer charged more than $141 to the 

credit card, they would start getting over-limit fees right away. 

  That credit card could have disclosed an annual -- a periodic rate of 2 percent, but 

the actual cost of credit was enormous.  If the actual cost of credit had been disclosed in the 

applications and solicitations, perhaps fewer consumers would have fallen for that scam. 

  One final issue I would like to bring up is the Change of Terms Notice.  

Consumer groups believe that the use of Change of Terms Notices should be substantively 

restricted.  The industry disagrees.  Even if there is no substantive restriction, we urge the Board to 

adopt the rationale of the Rossman v. Fleet Bank case, which basically said that if a term is disclosed 

in a credit card application or solicitation, then it has to be true at the time and it has to stay true for 

at least a little while. 

  That puts the truth back in Truth in Lending.  Now, I'm talking about unilateral 

changes of terms, not the issue of changes of terms that occur because the consumer does something 

wrong or variable rates.  I'm talking about the creditor's right to change the terms of the credit card 

just at its own discretion. 

  So we thank the Federal Reserve Board for taking on this enormous undertaking 

and I see a question.  Yes? 

  GOVERNOR GRAMLICH:  Just a question about the typical APR. 

  MS. CARTER:  Yes. 

  GOVERNOR GRAMLICH:  That you want to put, I gather, on the account 

opening Schumer Box.  It is now in the billing Schumer Box. 

  MS. CARTER:  Yes. 
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  GOVERNOR GRAMLICH:  And so how you would do this.  So would this be 

something like for each credit card company, they would have to show on the account opening 

statement the typical historical APR that they had in all their accounts last year or something like 

that?  I mean, is that what -- what would the typical APR be? 

  MS. CARTER:  Well, first, we would urge that it be not just in the account 

opening disclosures, but also in the solicitation disclosures. 

  GOVERNOR GRAMLICH:  Fine. 

  MS. CARTER:  And what we envisioned was that it would be for a retrospective 

period of time like a year or longer and it would be for that product, because some -- 

  GOVERNOR GRAMLICH:  For that product. 

  MS. CARTER:  -- credit card companies would have some prime products. 

  GOVERNOR GRAMLICH:  Okay.   

  MS. CARTER:  Or perhaps fraudulent products as well as ones that were okay. 

  GOVERNOR GRAMLICH:  Right.  Okay. 

  MS. CARTER:  And also, there were suggestions at the meeting that this should 

be based on people that -- historical APR for people who carried a balance.  But those issues we 

would urge the Board to look at the alternatives and see which would provide the best disclosure of 

the true cost. 

  GOVERNOR GRAMLICH:  Right.  But it would be something like that product 

and it would be rooted in history for that company. 

  MS. CARTER:  Yes, yes. 

  GOVERNOR GRAMLICH:  In that product, right? 

  MS. CARTER:  Yes, yes. 

  GOVERNOR GRAMLICH:  So it would be something like the average, however 

you would define the set. 

  MS. CARTER:  Yes. 

  GOVERNOR GRAMLICH:  Be the average for that product last year or 

something like that. 

  MS. CARTER:  Yes. 

  GOVERNOR GRAMLICH:  So it would be rooted in history? 

  MS. CARTER:  Yes. 
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  GOVERNOR GRAMLICH:  And be verifiable and that kind of thing. 

  MS. CARTER:  Yes, yes. 

  GOVERNOR GRAMLICH:  Right. 

  GOVERNOR BIES:  Can I? 

  CHAIR PINSKY:  Please, go ahead. 

  GOVERNOR BIES:  I want to follow-up, because I think the calculation of this is 

where if you guys could help. 

  MS. CARTER:  Yes. 

  GOVERNOR BIES:  Because it's one thing to do say an annual fee, but it's the 

non-recurring erratic kind of fees that are very problematic here. 

  MS. CARTER:  Yes. 

  GOVERNOR BIES:  Because as you just mentioned, I mean, some folks revolve 

these, some pay them off in full, some never hit their overlying limit, others are chronic overlying 

users. 

  MS. CARTER:  Yes. 

  GOVERNOR BIES:  How would an individual who has that particular spending 

pattern and payment pattern look at an average rate?  Because it could be, in your words, misleading 

to the customer if they didn't have that spending pattern.  You know, if I was a person who was 

always late mailing in my payment, I could actually incur a higher effective rate. 

  MS. CARTER:  Yes. 

  GOVERNOR BIES:  At the end of the day than the average for that product. 

  MS. CARTER:  Yes. 

  GOVERNOR BIES:  And I think it is those non-recurring ones that if you guys 

could help us maybe get more specific, it's the concept is good, but trying to put it into a calculation 

is where I'm sort of struggling here. 

  MS. CARTER:  Yes.  Well, one response is that the Schumer Box would still 

have the periodic rate and the fees.  So, for example, if a consumer was not planning to carry much 

of a balance or to carry a balance, the consumer could look at the -- might just focus on well, what's 

the annual fee and is there a minimum finance charge?  Then as for the usefulness of the historical 

rate for people who are incurring these episodic sort of charges, of course, it wouldn't reflect the 

individual's actual use. 
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  But one thing it would do is it would flag whether this was a high-cost credit card. 

 For example, the West Virginia AG card would have an astronomical typical APR, because that 

card, I think it's fair to say, is designed as a trap to generate over-limit fees.  So that would give the 

consumer a lot more information about that card.  And late fees, there have been, I think the OCC 

sued one credit card company for late posting of payments, as a means of generating late fees. 

  That is some credit cards, there can be structural issues that make late fees more 

likely and having the historical APR would also alert consumers to that piece of information.  Now, 

on the periodic statement, our recommendation is that instead of the typical historical APR, that it be 

the same way it is now, your APR including fees.  So that that would show the consumers true 

individual cost of credit.  And again, we would urge that that include all the costs of credit by 

eliminating the exceptions to the definition of the finance charges that are now in Reg Z. 

  MR. DIXON:  So I think we already have an illustration of the complexity and 

the complications that are associated with this.  But before we delve any further into that specific 

one, let me give Clint an opportunity for some overall comments as well. 

  MR. WALKER:  Great.  Thanks, Dan, and I appreciate the basketball reference 

and it's "go Pistons" tonight.  Okay.  And before I get to typical APR and, Governors, I do have a lot 

of issues with the typical APR thing, let me just discuss some of the stuff that actually Carolyn and I 

do agree with. 

  And from a credit card perspective or credit issue perspective, we believe, 

frankly, that the current disclosure scheme works.  Can it be made better?  Obviously, it can be made 

better.  But generally it works.  Our credit card customers are smarter about their use of their cards.  

They use them the way that serves them best in multiple ways.  They ask more intelligent questions 

then they ever have before.  And a significant part of that is due to the Schumer Box. 

  Over the years, consumers have been trained to look for that Schumer Box when 

they receive the solicitation and it works.  Can it be made better?  Absolutely.  And the one thing I 

would emphasize, and Carolyn and I agreed about this also and she kind of mentioned it already, is I 

think the most, frankly, important thing you guys could do is hire a marketing firm to design the 

Schumer Box. 

  I never thought about this, but I saw the Capital One submission in response to the 

ANPR, and though I didn't agree with a lot of the substance they put in their proposed box, it had, 

you know, contrasting colors, it had arrows.  I showed it to my Marketing Department and my 
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Marketing Department thought it was fantastic.  It said, “Wow, that's going to attract attention.” 

  And if you want to get consumers to pay attention to the most important details, 

it's not just putting the most important information there, it's finding ways to attract their attention.  

And that, I think, will go as far as anything you guys can do.  So I really would encourage you to do 

that.  I also encourage you to do consumer testing.  I do not encourage you to do focus groups. 

  You might have heard it before, but there is a Harvard Business School study out 

that says that anything with a negative correlation between behavior and what is said in a focus 

group, basically, it analyzes that participants of focus groups are in an unnatural setting, you are 

surrounded by strangers in a dark room with a moderator you don't know and you spend your time, 

one, trying to please the moderator and, two, trying to figure out who the sponsor is of this focus 

group, and the information is not that useful.  Consumer surveys, you know, one-on-one talks and a 

lot of stuff you can do, in effect, to get consumer information.  But don't do focus groups. 

  The important thing, I think, in the Schumer Box is what is really important to the 

consumer to help them, as Dan said, make an informed decision about their use, the acquisition and 

use of credit, and, two, so they can comparison shop.  And I think those really are the three groups.  

The APRs, the fees and commonly we do agree the fees should be in there, the fees should be annual 

fee, late fee, or credit line fee, balance transfer fee, cash advance fee, those are the big five. 

  They should be there, simple, easy to contrast.  And also any of the reasons the 

rate, the APR may go up, that should also be in the Schumer Box.  It's very important information 

for a consumer to have.  Everything else, frankly, should go.  We agree the balance calculation 

method is confusing, nobody understands it, no one will base a decision upon it.  I also think the 

minimum finance charge, again, frankly, meaningless information, it should go out. 

  Also, I think it's very important in designing the Schumer Box to also consider, 

and I know you can only do this for legislative redress, but information overload, because the more 

other stuff you put in the solicitation, the more that's going to detract from the Schumer Box.  Right 

now, my bank sends out a solicitation, six pages, three pages of that are legal disclosure notices.  

Part of it is my fault, I'm a lawyer, and every time there is a court decision, you know, I add another 

two sentences. 

  But part of it is Congressional.  I mean, you know, just in the last year we have 

disclosures that we have to put in for the USA Patriot Act, the new prescreen disclosures and then 

this Bankruptcy Bill that just passed has got more disclosures put in, a lot of which I think is 
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unnecessary.  And in the scheme of what's important to the consumer, not very important at all. 

  I also agree with Carolyn, we should put the Schumer Box in the cardmember 

agreement.  We do that now in our bank and to the extent consumers look, when I say cardmember 

agreement, that's the initial disclosure statement, the opening, you know, we call it a cardmember 

agreement, to the extent that they look at it at all.  That's the one thing they look at.  They look at the 

box that has the important cost information about the credit card in there.  So I do think it should be 

in there. 

  Change of Term Notice, I'm fine with also that.  I do not think it should be in the 

periodic statement.  It will be on the back and the reason is you really don't need it, because on the 

front of the periodic statement you have the basic information, you know, fees, I mean, excuse me, 

rates and the stuff there.  I just think it is meaningless.  And the fact is that every -- I'm pretty sure it 

would be a real systemic issue, because every credit card issuer has, you know, hundreds of different 

fees, you know, pricing structures.  You have to have different backings for each one.  It just would 

create a problem where you have to laser both the front and the back of the billing statement.  So 

right now, you only have to laser information on the front. 

  Carolyn and I have a big difference on this typical APR thing.  And, Governor 

Bies, I agree with you for a lot of the reasons that -- you know, questions you asked.  It just doesn't 

work.  Every cardmember uses their card differently.  And, you know, the proposal I have outlined, 

which has, you know, rates, fees, and reasons to go up, it's easy to contrast.  A person who is a 

sloppy payer, pays late a lot, they can look to see what the late fee is, that's important to them, and 

they can compare and contrast that. 

  A person who is going to use a lot of credit and, therefore, is concerned about 

going over the credit limit, they can compare that.  If they are going to balance transfer, they can, 

you know, see what that fee is and how much it's going to cost them to transfer a balance.  It's an 

easy way to contrast it.  The typical APR is going to have a number that is not applicable to every 

consumer who reads that description. 

  Every consumer uses their card differently and it's just not -- besides all the 

practical implications of how it works, it's going to be misleading.  It's going to be -- you know, I 

have always had a problem with the effective APR on billing statements.  And one of the things we 

have incurred again in this process is to get the effective APR out of the billing statements. 

  That information is misleading, because, again, you are putting fees in that and, 
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you know, basically as if it's advertising over one month, and so the number you get from the 

effective APR on billing statements is inaccurate and it causes customer confusion like crazy, 

because the customer says hey, I thought I had a 15 percent rate and now it's 20 percent or whatever 

it is.  A lot of customer confusion.  I do not think it conveys meaningful information. 

  I think it is even more so in a kind of opening disclosure or on a solicitation where 

there is no correlation between the customer's use of that product and the APR that is being 

discussed.  I do not think it enables you to compare and contrast offers.  And again, that's one of the 

-- you know, you make a meaningful decision about credit and the availability of comparing them.  I 

do not think it gets you there. 

  Again, and Carolyn said this and I even appreciate it, we don't believe in caps on 

fees.  You know, price controls don't work.  They never have.  They always create some unforeseen 

consequences.  A perfect example is when Arkansas had, you know, the lowest rate cap in the 

country, they also had the highest cost of appliances, you know, that kind of thing.  They just don't 

work. 

  So anything that would basically restrict the ability to price, you know, obviously, 

we would oppose strenuously, but we do believe an absolutely full and open and simple easy to 

contrast disclosure.  And hopefully that's what I have outlined. 

  MR. DIXON:  Thank you very much.  It has been a little bit unusual in our 

presentation today that we have had these two experts, if you will, but I certainly want to give others 

on the Council opportunities to weigh in.  I have Jim next. 

  MR. GARNER:  Thanks, Dan.  I just wanted to echo Clint's concerns about the 

concept of a typical APR.  I think the concept may be good, but the, as with most other things, devil 

is in the details.  The question that you raised, I think, pointed out the concerns of what is typical for 

one consumer is not going to be typical for another.  And most of the card companies do segment 

their portfolios, at least their customer behavior, by revolvers, non-revolvers. 

  I suppose you could also segment it by those who have late fees, those who have 

over the limit fees, those who use cash advances versus purchases.  I mean, you could go on and on 

and on.  So what's this going to look like when you make the disclosure?  Are you going to give a 

typical APR that works for one consumer, but not for another or will you have to give several 

scenarios based on that consumer's likely behavior?  So if you know you revolve balances, if you 

know you traditionally have made late payments, you want to only have one set of disclosures 
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versus another. 

  And as Carolyn appropriately pointed out, one of the practical details that you 

have to deal with is right now most of these fees are not part of the finance charge, so there would 

have to be a change of the definition of what those are.  But I think the real concern is how does this 

really work in the real world?  How would you execute on this and make it meaningful to the point 

that you wouldn't be burdening the Schumer Box with even more information than it has now? 

  So I just wanted to echo those concerns.  Concept sounds fine.  It's how you make 

it work that is problematic, I think. 

  MR. DIXON:  Thanks, Jim.  Let's see, Bruce? 

  MR. MORGAN:  Thanks, Dan.  We are a card issuer.  We work through the 

ICBA's Bank Card Program.  We have roughly 2,100 banks through ICBA Bank Card, and I think 

one of the things that we agree is that the Schumer Box works, but we would like to see it simplified 

with the few key terms.  I think Clint has already addressed some issues that we would agree should 

be dropped.  Alternatively, there are a lot of other disclosures that go out to consumers in the real 

small print.  He mentioned six pages.  We have seen some longer than that. 

  And what we would encourage is to consider an additional disclosure that 

summarizes all the fine print that is in such fine print that at my age I have to get a magnifying glass 

to read once in a while, but just take that cardholder agreement and prepare a summary of it, so that 

the consumer understands what types of actions that they take might result in one of these fees being 

imposed. 

  We would also like to recommend that the Board clarify the fees that should be 

part of the finance charge.  I think Carolyn has thrown out a lot of fees that we would disagree are 

part of the finance charge, because those are fees that the lender does not impose.  Those fees get 

imposed through some behavior on the part of the consumer, the individual that uses the card has 

initiated some action, paying late, going over a credit limit, they have initiated some action that has 

caused those fees to be imposed. 

  We believe they should be properly disclosed.  But if the consumer takes action 

that causes that fee, then it shouldn't be in the finance charge calculation.  We disagree with the idea 

that the historic APR is a relevant number to the consumer in making a credit decision.  We think 

that it just provides information that's not going to be meaningful, because in every portfolio, there 

are those who are revolvers versus those who pay their card each month. 
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  How do you start accounting for that and not distorting the number as it would 

apply to an individual consumer?  And I think part of the reason that it would be meaningless is 

open-end credit by definition has lots of optionality in it.  The person can choose to use it or not use 

it.  And so how do you capture that in a number that is meaningful for all potential users of that data? 

 We do believe and agree with Clint that the current framework works.  We would just like to see it 

refined slightly. 

  MR. DIXON:  Thanks, Bruce.  Diane? 

  MS. THOMPSON:  Yes, thank you, Dan.  There are a lot of interesting issues in 

this open-end review and it is certainly a massive undertaking.  I think all of us agree that what we 

would like to see come out of this is simplified shopping for consumers.  It's what Bruce says, it's 

what Clint says, it's what Carolyn says.  I think what the Office of the Comptroller of the Currency 

says that what we need to look at is how to simplify shopping. 

  And for the reasons that Bruce and Clint have alluded to, I think, actually argue 

for the importance of a typical APR and Jim as well.  Every consumer does use the card differently.  

It's very complex.  The interactions of fees and policies are very complicated.  They are not simple.  

You can't even look at the fees and figure out just from looking at the fees how much using that card 

is going to cost you on average over time. 

  One easy example is their late fees.  Well, what's the posting policy and what's the 

billing cycle?  If it's a short billing cycle, if it's a twenty-day billing cycle with no grace period, 

you're much more likely to incur those late fees than if it's a thirty-day billing cycle with a five-day 

grace period.  If the posting policy says that your payment has to be received and processed by 10:00 

a.m. in the morning in order to get posted on that date versus your payment can be received up to 

midnight on that date to count as being posted on that date, you're going to -- that will make a 

difference in how the late fees are posted. 

  The example that Carolyn gave from the West Virginia Attorney General 

litigation is another example of the ways that the different fees interact to produce a different 

effective APR.  So if you have over-the-limit fees with a low balance, that kick in quickly, and then 

because you are over the limit and your payments get applied first to the over-the-limit fees, you are 

much more likely to have late fees or continuing over-the-limit fees. 

  It is very hard, I think, for somebody sitting there thinking about how am I going 

to use the card to understand what all of the policies are, how they interact and what the typical 
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experience of how typical consumer is using that card.  How is the card marketed?  How are the 

policies structured?  So what is the likely outcome?  And what consumers need is some way that 

quickly they can size up the relative cost from one card to another card. 

  And that, I think, is why the consumer advocates are so interested in something 

like a typical APR.  Because consumers need a way to understand on average what is this card going 

to cost me.  Now, we all understand that the actuals may vary a little bit, but we need something that 

gives us a rough thumbnail sketch, so we don't have to sit there and say now, let me see in this fine 

print what the posting policy is and compare that to the late fees. 

  Now, this other card has higher late fees, but they have got a more generous 

posting policy, so probably on average, that's going to work out to be a slightly better card.  That's a 

very complicated series of calculations for somebody to do.  Again, because of the importance of 

simplifying, I think we need -- simplifying the shopping, which is I think what the goal of this 

review process needs to be. 

  I would strongly urge the Board to carry through the Schumer Box disclosures on 

every piece of paper, including the periodic statement, so that a consumer who has the periodic 

statement can compare the periodic statement to the solicitation that they get in the mail and make a 

quick comparison without going back through their files to find another piece of paper that they 

received. 

  MR. DIXON:  Go ahead, Governor. 

  GOVERNOR GRAMLICH:  Good.  I mean, this discussion illustrates what 

happens whenever we get into one of these issues.  I mean, I've sat through so many of these over 

my eight years here that I can't even remember them all.  But Clint said something that is at least a 

potential ground for compromise.  So let me raise it.  He mentioned something like the big five fees 

or something, you know, that there are a set of fees that come up a lot more often than any other fees 

and that are big.  Right? 

  MR. WALKER:  That's right. 

  GOVERNOR GRAMLICH:  I mean, would it be possible around the table to get 

agreement on what those fees are?  Because in principle, we could then have the APR and have each 

of these agreed on fees with, you know, various footnotes.  So if you are a late fee kind of person, 

you go to that segment and you learn all the details about the late fee.  If you are the over-the-limit 

kind of person, you go to that set of footnotes and learn about that. 
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  Would it be possible to agree on what the big five is or something like that? 

  MS. THOMPSON:  My concern with trying to agree on what the big five is, and 

Carolyn alluded to this in her comments about the 900 pound pillows, that what we have seen is 

because there was a disclosure, a clear and conspicuous disclosure of the periodic rate, we have seen 

an explosion in fees.  And so if we have a listing, and I think this will happen, of five fees and no 

other fees, we're going to see an explosion in other fees. 

  And in addition, I think there are lots of ways that companies can manipulate who 

gets charged these fees and when they are charged and again, I think that there is a danger that that's 

where the revenue generation is going to come from in structuring how the fees get charged.  I think 

Clint's list is probably about accurate for what there is now, but my concern is with an exhaustive 

list, that five years from now, we're going to be looking at the same problem, but in a different way. 

  MR. DIXON:  Are there others that might want to respond to that specific 

question?  Remind us what the five were quickly, Clint. 

  MR. WALKER:  The five fees are annual, already in the box, late, over-the- 

credit line, balance transfer, and cash advance fees.  And I would say right now just on account of 

argument to this point, ninety percent of the issues are already -- you know, they are optional to be 

put in the box.  Ninety percent of the credit issuer -- you know, card issuers do it now. 

  So, I mean, it's not really imposing a new burden on them.  They are already 

there.  And so, you know, again, a little bit on account of the argument, most people already have 

them in the box.  As they say, you know, we could argue whether the fees have expedientially grown 

or not.  The point is that comparison has already been there for years in most circumstances. 

  MR. DIXON:  So again, does anybody else have a comment on that specific 

question?  What other fees are there that aren't on that list of five? 

  MR. WALKER:  There is a return payment fee, which very, very little people do. 

 A fee for duplicate billing statements and things like that. 

  MR. DIXON:  Okay.  So I've got a number of people on the list who have 

signaled that they want to talk and I want to try and give people that haven't had a chance yet an 

opportunity.  So if I can return to my batting order, change sport analogies.  Faith? 

  MS. ANDERSON:  Hi, on behalf of credit unions, we agree that the Schumer 

Box can be improved.  We think it has also been very helpful to consumers.  We would agree that 

the rates, penalties, and fees should be grouped together in a Schumer Box for easy comparison to 
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consumers.  We believe that it would also be easier if the Schumer Box was also given with the 

initial disclosures and that is the document that consumers keep. 

  However, we don't agree that it is necessary to give the Schumer Box on the back 

of the periodic statement, because they already have received it at the initial disclosure and they 

should have already kept that.  Also, we need to be mindful and careful that when we give these 

disclosures to consumers that we don't over saturate them, so that they start ignoring all the 

disclosures.  And that's where we believe that financial literacy will come into play as we educate 

consumers about credit. 

  Also, we agree that the typical APR is meaningless, because it doesn't address a 

very good borrower or one who has poor credit.  For a very good borrower, the effective or the 

typical APR would look too high.  And then for a bad borrower, it would look too low based on their 

habits.  And also, as to the Change of Terms Notice, it is necessary to react to market conditions. 

  We would agree to extending the fifteen day change in terms to thirty days.  And 

also, in the event that you do do away with the change in terms smaller financial institutions, we'll 

most likely price on the high side to hedge their bets. 

  MR. DIXON:  Paul? 

  MR. SPRINGMAN:  As I look at the problem, I'll break it into two pieces.  

Trying to educate the consumer to equip them to make the right credit decision and then what the 

institutions have to disclose, so they understand the terms of that credit institute.  Maybe we have to 

put more emphasis on the consumer themselves and say how do we, either through a web site let 

them do calculations, understand what is involved in credit. 

  But I think if we work on the front end of having consumers understand better, 

that might solve some of the problems on the back end, trying to understand what the true costs of 

the credit is.  I don't have the answer of how you do it, but I think we have to work on the consumer 

as well. 

  MR. DIXON:  Sheila? 

  MS. CANAVAN:  Yes, first of all, I would like to start by thanking the staff for 

producing a wonderful Consumer Complaints Program briefing for us yesterday.  It was very 

informative.  And one of the things that it showed us was that for many years running now credit 

cards has been the consumer's primary complaint to the Fed. 

  Another thing that we learned that was very useful is that although banks may be 
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technically correct with regard to 75 percent of the complaints that the Fed reviewed, it was still 

worthwhile for consumers to complain, because the banks voluntarily resolved the issue in the 

consumer's favor as a result of the complaint.  So I think it's important for consumers to know that. 

  But this is, obviously, an important issue and the Congress has directed the Fed to 

look at this issue.  And I'm not a Truth in Lending expert, but thinking about it from a practical point 

of view, hearing my colleagues talk about the differences in the usage of credit cards is something 

we all know which is true.  But I think that the Fed could address this and recommend legislation or 

pass a regulation, if that's appropriate, requiring that disclosures at least once a year have to be 

specific to that individual's usage of the account over the previous year. 

  I hope that that would help out.  In addition to that regarding burden and overload, 

I think that credit card solicitations and other information provided by credit card companies should 

obtain a reference to a non-industry web site, so that consumers could do, as Paul mentioned, some 

analysis, could come to some understanding of the meaning of terms and conditions and credit card 

agreements and, therefore, meaningfully shop. 

  But I think it should be required that the credit card solicitations refer a consumer 

to a web site, so that we don't just have the consumer relying on this confusing mass of written 

information, which is given to them.  And finally, I think that the trend in the industry now to allow 

willy-nilly change in terms provisions is very dangerous and undermines the Truth in Lending Act.  

And if the Fed doesn't address that with substantive regulation, I don't know what we're all here 

talking about. 

  MR. DIXON:  Thanks.  Michael? 

  MR. COOK:  Just a few quick comments.  I would encourage the Board to 

consider adopting a typical cost of credit calculation that Carolyn is suggesting.  I think that I would 

propose that we believe that it provides a clear price in comparison and pricing transparency as in 

retailing, which I am in, in critical for consumers to make educated choices. 

  And I'll give an analogy that I think we all are familiar with, is that currently card 

companies provide average miles per gallon calculations provided by -- on each one of their new 

cars that they come out with.  Every consumer's driving habits are different.  You may or may not 

get that particular gas mileage.  But it provides a basis for comparison and that's what I think we're 

asking for here in this suggestion. 

  MR. DIXON:  Kurt? 
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  MR. EGGERT:  I want to look at the other side of the equation.  We have been 

talking a lot about what consumers do.  But I think the advantage of having the typical APR is the 

effect it will have on the card companies.  One of the goals of the Schumer Box is to encourage 

companies to compete based on price.  But when you are competing based on price, it should be the 

whole price.  It should be the interest rate plus the fees. 

  If you are a card company and you only have to disclose the interest rate, you 

don't have to disclose the actual fees in any sort of meaningful way, it encourages companies to have 

a low APR and get their money through fee income.  So we have to figure out ways to disclose to 

consumers before they get the card what's the real price of this going to be.  And in that way, the 

companies will say hey, I don't want to have an inflated fee income, because it will drive away 

customers when they get the solicitation if the typical APR looks too high.  So I think that's one of 

the reasons why we should present that up front is so that the companies will compete based on that 

whole price. 

  MR. DIXON:  Deborah? 

  MS. HICKOK:  Well, I understand.  Just strictly speaking from a consumer 

standpoint and understanding both the financial side of the industry as well as the consumers, just a 

few comments.  First of all, I think, from a consumer standpoint that the solicitations that are going 

out are very misleading.  And I think the Schumer Box including that in the solicitations as well as 

the account opening would be very helpful. 

  I don't agree with an average or typical APR, because I don't think there is such an 

animal.  And the argument about that being the cost of credit, I disagree with.  Now, I believe that if 

we were able, in the Schumer Box, to put the actual APR and then possibly an average penalty 

convenience fees section that would show based on either convenience usage or penalties for 

misuse, this is the average cost.  I think that would be fine and you wouldn't be skewing what the 

actual interest rate is.  And then it would be up to the consumer to decide if they are going to fall in 

that area. 

  So I think that would be helpful also in identifying companies that are preying 

upon subprime, because if they had to disclose the penalties and so forth in a box, penalty and 

convenience fees, it would show basically a true picture of who their customer base is.  So I think 

that would help identify product.  And then I think from a consumer standpoint, if periodically, 

maybe quarterly, we were able to get an analysis of our actual activity, I like the idea of what are you 
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actually paying as a consumer. 

  MR. DIXON:  Thanks.  We've got a few more.  Lisa? 

  MS. SODEIKA:  Thanks, Dan.  I just wanted to reflect on also what Deborah just 

said.  When I saw the Schumer Box yesterday, my reaction was a bit of a brain cramp, frankly, 

because I kept seeing all these APRs and then definitions behind the APRs, most of which I did not 

understand.  I do think that from a comparative point of view if the company told me here is the 

interest rate you are paying and we charge ten fees or eight fees or three fees and here is what they 

are, then I would be able to compare where I see an N/A on a fee or when I see a fee there against 

the rate. 

  So you see fees, you see rates and then you can compare.  If you look at all of 

these definitions and footnotes, you don't know the differences between those rates and fees.  And 

then also, I don't want to be compared to the typical customer.  Maybe I use the over the limit fee, 

maybe I use the -- maybe I pay my bills late, but I don't use other fees.  I don't know if I'm paying 

more than the typical customer or paying less. 

  The fact is most consumers do pay their bills on time.  I think we should 

remember that.  If most consumers were using this over-the-limit fee or over the -- or late payments, 

the credit card companies wouldn't be in business.  So no doubt about it, there is a lot of fee income 

generated.  But the typical customer is not generating these fees.  So I think that would be really 

misleading to the consumers who are.  So that was my reflection as a consumer. 

  MR. DIXON:  Thanks.  Stella? 

  MS. ADAMS:  Thank you.  I just want to say that saying that the consumer needs 

to be more educated, the consumer needs to take the burden on them to know better about what the 

terms and conditions of the credit card use are.  When the real problem with comparison shopping is 

that the terms of use can change any time unilaterally without notice, so you can do all the shopping, 

you can educate yourself, you can arm yourself, you think that you have got the best product for you 

and after you are in that product, the terms of use change. 

  So unless there is something that makes Truth in Lending really true, at least for a 

significant period of time, unless you get into the card, all of the education in the world means 

nothing if you can change the usage overnight.  I just wanted to bring that out, because -- and who is 

going to pay for this education? 

  MR. DIXON:  Lori? 
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  VICE CHAIR SWANSON:  Yes, I just wanted to make a few comments on kind 

of the change of terms repricing.  I think it's important that we keep in mind that these TILA 

disclosures, you know, don't occur in a vacuum.  We have got a tremendous amount of advertising 

dollars that are spent on television advertisements, radio advertisements, direct mail advertisements, 

telemarketing and that can lead consumers to have certain impressions, such as that they are going to 

have a low and fixed rate, and will lead them to believe that they are going to have some certainty. 

  And I think that one of the reasons in the OCC comment letter they point out that 

the single biggest category of complaints to their office is people who think they have one interest 

rate only to find out they have another through this change of terms repricing, is because there is a 

disconnect between the advertisements that lead consumers to have certain impressions about what 

their rate will be and then the actual practices. 

  There has been a lot of discussion about these universal default clauses, you 

know, that if you miss a payment with one creditor, your payment to this particular credit card 

company can go up.  I think another equal concern is this unilateral change in terms repricing 

provision that allow a credit card company to change the rate for no reason at all.  And so, I guess, 

my point is more of a global one.  But that as we look at TILA changes, it is important to keep in 

mind that these advertisements do create impressions on the part of consumers and I think people are 

-- when terms are changed on them, I think they find it surprising and perceive it to be unfair. 

  MR. DIXON:  Let me tee up a couple of other specific questions that I know the 

Board was interested in hearing about in publishing the original request for comments.  Specifically, 

I would be happy to hear from any of the Council Members on what standard should the Board 

apply to ensure disclosures about introductory rates are clear, conspicuous and prominent.  Should 

the permanent rate, the go-to rate also appear in each element of an initial solicitation?  Anybody 

have comments on that set of questions?  Clint? 

  MR. WALKER:  I'll always have comments on that.  First of all, as you know, as 

part of the bankruptcy legislation, the Board is going to have to knack some guidance on this subject 

in there and they are going to have to use the word introductory when you are referring to the 

introductory rate, things like that which were totally copasetic, we think we would like it. 

  I would love the Board to see if it would consider using the word intro rather than 

introductory, because it's just shorter and everyone knows what intro means and, you know, it really 

would help my marketing people if we could do that.  And again, the requirements -- 
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  GOVERNOR GRAMLICH:  Do you want us to spell "light" L-I-T-E, also? 

  MR. WALKER:  Yes, it's a new world we're in, you know, and my kids write to 

each other and they say see you soon, it's C-U, you know.  But intro, people -- seriously, consumers 

do understand the word intro and it really would be helpful.  The one thing I do think is that, you 

know, the law requires that certain other -- you know, like the go-to rate be right next to the first 

mention of the word, you know, introductory rate. 

  And again, we would like that to be the -- you know, not the first, but the most 

prominent and it would be in the letter, because that's the thing that people look at most.  I don't 

think it should be in every piece of paper in the solicitation, because then you're getting back to 

information overload.  But put it next to the most prominent place. 

  Most people, 99 percent of them, it's in that upper right-hand corner, because they 

call it the "Williams Box."  That is the area in the letter that consumers look first.  That's where the 

intro rate is.  Put the stuff right there.  It is the most prominent spot that people will look at.  And I 

would say doing it there, not every time it is mentioned, not every document in the solicitation.  

Obviously, you're going to have to have all that information.  The Schumer Box is the other place 

where people go to. 

  MR. DIXON:  Carolyn? 

  MS. CARTER:  Our position is that the go-to rate, permanent rate, should not be 

in every document, but should be in every document where the introductory rate is mentioned.  And 

that would probably, if things stay the way they are now, mean in every document, because in most 

of the solicitations we see zero percent is in big print on the little inserts along with the letter. 

  We feel that when the Board decides what clear and conspicuous means, it should 

be side-by-side or right below the introductory rate in at least the same font and highlighting as the 

largest mention of the introductory rate on that document. 

  MR. DIXON:  Any others on that particular question?  I have got one or two 

more to tee up just to make sure we have gotten all the feedback that the Board has solicited. 

  It has been mentioned a couple of times that there are circumstances.  There are 

credit card company practices, which involve changing the rate upon notice.  When creditors change 

the rate based on the occurrence of specified events, like consumer default on a payment or late 

payment and so on, should the creditors be required to notify consumers before the rate increase 

becomes effective and how much in advance if so? 
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  Anybody want to speak to that question?  Anyone?  Diane? 

  MS. THOMPSON:  I think we have sort of been talking around this question in 

terms of the Change of Terms Notice, and it raises the question, as Carolyn said earlier, if the terms 

are changed or the rate is changed at any time with not even enough warning that you could switch 

to a different card, it undercuts the usefulness of the Truth in Lending disclosures. 

  And so I think that most of the consumer advocates would say that the initial rate 

really ought to be fixed for some period of time, and that a subsequent change in the rate -- again, 

and we're not talking about variable rates where you say this is indexed to some rate and it will 

change according to the index and we're not also talking about cases where the rate changes because 

of a default that has been previously disclosed, but where there is simply a change in the rate 

according to the terms.  The consumers need some advance, enough advance notice of that, that they 

have the opportunity to shop and change their credit cards. 

  MR. DIXON:  Faith, I think you wanted to-- 

  MS. ANDERSON:  That's why we were in agreement.  Well, that's why we had 

recommended extending the Change in Terms Notice from fifteen days to thirty days, because that 

would give consumers enough time to shop for credit cards.  And also, I just want to just make one 

point about the intro rate and the go-to rate, is that it's fine if you define clear and conspicuous, but 

don't give a particular font size as it's not also practical for website advertising. 

  MR. DIXON:  Anybody have a comment?  Any other comments about Internet, 

what the rules might be for advertising over the Internet?  Do you have any other comments in that 

area?  Kurt? 

  MR. EGGERT:  I think the Internet issue also shows why we should have the rule 

where every time you disclose the intro rate, to use a shortened version of the word, as opposed to 

the permanent rate, you should also have to disclose the permanent rate, that they should go together, 

because on the Internet you don't know like which page are people going to be going into. 

  Similarly, when you get a mailing, you don't know which page people are going 

to pull out first.  So I think forcing you to do the permanent rate along with the intro rate is not 

information overload, because it's information that people should have gotten and always should 

keep in mind as they are making the decision.  So it's not overload.  It's sort of necessary 

information. 

  MR. DIXON:  Thanks.  I have Clint and then Stella, I think. 
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  MR. WALKER:  Okay.  Well, back to your thing about change in terms.  First of 

all, one of the solutions on changing terms, especially if it's based upon, you know, the 

cardmember's behavior, one of the recommendations I made was that you would put that in 

whatever you're going to call the new box, the information box, you know, the reasons their rate 

could go up.  There should be, you know, disclosures with that there.  And so I would think that 

would take care of a lot of the notice issues, because it's one of the most prominent disclosures that 

you would make and I think that's very, very important, you know, to have that in there. 

  With regard to the concern about unilateral changes in terms, that there is a 

concern that an issue where, you know, fifteen days after, you know, they get the customer, they 

unilaterally change the terms.  I think you already have a legal regime that protects that.  It's 

basically the unfair and -- I'm trying to think of the right word. 

  MR. DIXON:  Deceptive. 

  MR. WALKER:  Unfair and deceptive, thank you, stuff.  You have got the West 

Virginia case which is, you know, the West Virginia AG is doing it.  Lori's office is doing it right 

now.  I mean, you do have -- and there has also been litigation involving, I think it's called Rossman 

v. Fleet on this subject, don't quote me on the names, but where there has actually been litigation on 

just this subject and, you know, based on the unfair and deceptive things.  So you just can't advertise 

one thing and then unilaterally change it the next day.  That's wrong.  And so I think you got a legal 

regime there that is already in place to protect the consumers on that. 

  With regard to Internet, Kurt, again, you know, I do think it's information 

overload and, basically, the way the Fed requires you right now on the Internet, persons applying for 

credit, before they actually do the Internet equivalent of signing, they actually have to kind of be 

forced to scroll through the disclosures, the Schumer Box online, so you will get to that, you know, 

go-to rate by doing that.  It's already kind of required. 

  MR. DIXON:  Response? 

  MR. EGGERT:  I think when we talk about information overload, it's giving 

people too many pieces of information so that they just stop paying attention or they can't absorb it 

all.  But clearly, the permanent rate is such an important piece of information that we want to have it 

pretty much at all times. 

  MR. DIXON:  Stella? 

  MS. ADAMS:  There was some conversation about making sure that the 
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introductory rate had some permanent status for awhile.  I think that ought to also go for the go-to 

rate, so that the initial introductory, intro rate, lasts X number of months and then the go-to rate is 

also guaranteed for X number of months before the ability to just arbitrarily increase rates, that it's 

not attached to default provisions that are disclosed, not attached to variable rate terms that are 

disclosed, but are just -- because we can unilaterally change, change. 

  And you know, while 90 percent of the industry may not do that, it's the victims in 

the 10 percent that we think ought to be protected.  And I think having to go through unfair and 

deceptive when we can just put it in the revised TILA and make it really clear and plain is just easier 

to do through the regulation.  Make it clear that you have to do that rather than having to litigate 

these things to make it so in every state. 

  MR. DIXON:  I think that everybody on the Council recognizes and 

acknowledges that there are variable rate credit cards.  So what we're talking about here is not a 

credit card where the rate is indexed to prime or some other independent index, but rather when the 

credit card company just decides that it's going to change from 8 percent to 10 percent and just sends 

out a notice to that effect. 

  I think the other thing we talked about in that regard yesterday was Clint asserted, 

and he can correct me if I'm misquoting him, that as a practical matter most credit card companies 

don't impose rate changes in the first year.  It's obviously possible that there's some small issuer that 

may have a different practice, but as a practical matter, for the vast majority of credit card issuers, 

they are honoring those rates that are the permanent rate. 

  MR. WALKER:  You're talking about unilateral change. 

  MR. DIXON:  Yes. 

  MR. WALKER:  As opposed to like versus late. 

  MR. DIXON:  Right, right, right.  Well, I think we have had a fairly full 

discussion, but probably nothing compared to the discussion we will have when you actually publish 

a proposed rule, and we look forward to the opportunity to visiting with you on this subject again 

probably sometime next year.  Thank you. 

  CHAIR PINSKY:  Thank you, Dan, and thank you to all Members of the 

Committee and to all Members of the Council for that discussion.  It was terrific.  I think it's 

fascinating to think about the challenge of wrestling with choice, which is really what this is about. 

  You have business models that are built around providing choice and you have 
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consumers who benefit from choice when you have sort of a fair and equal opportunity to sort of 

evaluate the choice and it's, obviously, an incredibly complicated situation and I think this is a 

fascinating issue that will go on for some time. 

  I appreciate the fact that the Committee really was able to provide some 

consensus on a number of really important issues, really fundamental issues, I think, that are helpful 

to the Board as you go forward and some information on some others. 

  I think we are ready to take our break and to head across the street.  Sandy and 

Anne, we're going to meet, go this way.  Is that correct? 

  MS. BRAUNSTEIN:  Yes. 

  MS. DIEDRICK:  Meet at the elevator. 

  CHAIR PINSKY:  Meet at the elevator through this way for Members of the 

Council.  We'll head across the street.  We'll come back in about a half an hour.  We'll pick up again 

at 10:45.  Great.  Thank you. 

  (Whereupon, at 10:14 a.m. a recess until 10:43 a.m.) 

  CHAIR PINSKY:  We're going to pick up again.  A few folks made mention, I 

think, earlier and Sheila did and I think Dan did about the terrific job that the staff did in preparing 

us in a number of ways in the materials they provided and, you know, we all want to add our praise 

to the staff for doing that.  But I particularly want to take note of these signs with larger print. 

  UNIDENTIFIED SPEAKER:  Yes. 

  CHAIR PINSKY:  What a great thing that is for everybody who has to chair this. 

  UNIDENTIFIED SPEAKER:  You can thank Tina Featherstone. 

  CHAIR PINSKY:  Tina, thank you.  Where is Tina? 

  UNIDENTIFIED SPEAKER:  She is outside. 

  CHAIR PINSKY:  Oh, well, we'll thank her again later.  So the first topic we took 

up today was one that we're going to be wrestling with and the CAC is going to be wrestling with 

and the Board is going to be wrestling with for some time, and the next topic is one that is sort of 

ripped straight out of the headlines, I think, that we're all acutely aware of. 

  We had a terrific discussion yesterday and, of course, I'm going to turn it over to 

you and to the Depository and Delivery Systems Committee to set us up and to lead us through this 

discussion for the next forty-five minutes. 

  MR. STANLEY:  Welcome back, everybody.  We're going to be talking about 
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information security today and I think, like some of the other topics we have discussed here in the 

Committee, it will be a recurring topic over the next several meetings. 

  It's certainly not an exaggeration to say that not a day goes by without another 

story in the media about a loss of consumer data. The problem is particularly vexing in that the theft 

occurs in a multiple of formats in a multiple of ways from something as simple as a loss of a 

computer or a loss of a paper file to a sophisticated phishing attack on a computer site to loss of 

backup tapes. 

  The problem is not isolated to financial institutions.  It is also resident and third 

party processors.  You have seen that retailers, data brokers, even universities have had sensitive 

customer information stolen recently and it has been reported in the media. 

  There currently does exist a kind of potpourri of state and federal laws that govern 

information security.  At the federal level, the Gramm-Leach-Bliley Act requires financial 

institutions to maintain security programs to protect customer information and, pursuant to that 

statute, the federal regulatory agencies in February of  '01 issued security guidelines that have been in 

effect that financial institutions have to follow to maintain adequate security measures for the 

information that they have, as well as at the third party providers that they are using and are under 

contract with. 

  There are a growing list of states, most notably California, it seems everything 

starts there, good or bad, that have passed laws in this area.  The state laws tend to be more reactive 

in that the federal scheme is designed to, at least on the oversight guidance that applies to financial 

institutions, is to provide security.  At the state level, the statutes tend to require notice if there has 

been a security breach. 

  Recently, the federal agencies have issued their own response program guidelines 

to unauthorized access.  This guidance, and it is guidance, provides guidelines that financial 

institutions are supposed to follow if there has been a breach of security that affects sensitive 

customer information, and that is a defined term in the guidance, and that misuse of the information 

has occurred or is likely to occur. 

  It's kind of with this backdrop that we had our discussion yesterday.  I don't think 

we were trying to come to a consensus on any one position.  It was more a discussion of possibilities 

of how do we collectively address this issue.  I mean, it is something that affects the viability of our 

business models.  It affects the reputation risk of financial institutions and it's definitely a vexing 
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problem. 

  We were asked to consider, you know, both legislative and regulatory answers to 

that, as well as non-regulatory answers to that, as well as discuss consumer protections that are in 

place or may need to be put in place to help address the problem. 

  And with that I would like to start off with Susan, who is the Co-chair of the 

Depository Committee.  Susan? 

  MS. BREDEHOFT:  Thank you, Forrest.  I have been concerned about 

information security for a long time, and I think we need to attack it on many fronts.  Think about 

how many times you're asked to provide your personal information and where it appears, and I will 

give you some examples. 

  High school students provide this information on college applications and then 

they send this information over the Internet and it's not encrypted.  For many years, up until this 

year, my Social Security Number appeared on my health insurance card.  So if I were to lose my 

wallet, I lost my driver's license with my date of birth, my address and my health insurance card with 

my Social Security Number on it.  Most recently, my health insurance company did issue us new 

cards with a new code identification number on it. 

  At one time I was asked to provide my daughter's Social Security Number when 

she went to cheerleading camp and I did refuse to provide it.  And how many people still mail their 

income tax returns every year along with all of their personal information and a check written out of 

their bank account. 

  So we need to approach it on many fronts.  If an individual or a company asks for 

such information, they really should have a good reason for asking for it and once they ask for it, 

they must protect that information.  We need to ask why a company or an individual needs that 

information, and we need to think twice before we provide it. 

  Regulation and legislation is fine.  I think it will help address the situation, but we 

also need to address it from a criminal aspect.  What are the charges and what are the penalties for 

taking and misusing, selling this information? 

  So I will get off my soapbox and turn it over to the rest of the Committee. 

  MR. STANLEY:  Jim? 

  MR. GARNER:  Thanks, Forrest.  Forrest had asked me to talk a little bit about 

the recent situation that CitiFinancial had.  I am the general counsel for CitiFinancial and, as you 
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probably know from the headlines, we had some credit bureau tapes that were lost. 

  But as far as indicated, that happened a few weeks ago and a lot has happened 

since then.  That is almost old news now and, at the time, we thought it was pretty large, but the 

scale of other incidents have dwarfed it, more recently with the Card System Solutions and 

Mastercard.  I think that was upwards of close to forty million credit card accounts that were 

potentially compromised. 

  I think one of the things you have to look at is the difference between what was 

compromised and what the solution is, what the notice has to say and how does that work with the 

guidelines.  I want to just kind of walk through a little bit of how that worked in our situation and 

how we approached it, and then also some comments toward the end about impacts in other areas. 

  Unlike the credit card transaction that has most recently come to light, the 

situation with CitiFinancial was that we were mailing a monthly update of credit bureau files to a 

credit bureau.  The irony is it was going to be the next to the last month that we were doing it that 

way.  We had been working on an encryption project for some time and the first encryption was 

already scheduled for July, but unfortunately the tapes in May were lost. 

  We have and had security procedures in place.  This wasn't just a case of putting 

the tapes in a drop box on the way home from work.  It was a situation where we did have enhanced 

security that was required, special handling, special processing.  We actually had videotaping of the 

tapes leaving our loading dock, so we know they got on the courier's truck. 

  They were to be segregated in a special part of the truck and not where things 

would be added to and from it as the truck made its routes.  Unfortunately, they got lost and there 

was a point of failure on the part of the courier, but those type of things will happen. 

  But in looking at the guidelines in our situation, it was pretty apparent to us that 

we needed to go ahead and notify the customers.  Now, an argument could be made that we didn't, 

because the type of information that was lost would not allow an identity or a thief to access an 

account, because what we were doing basically was updating payment history on closed-end 

accounts for the loans that had already been dispersed. 

  So basically, even though it had account information, customer address and 

Social, it would not allow you to take that information and make a withdrawal on an account, 

because the account is a closed-end loan.  The funds had already been dispersed.  There were some, 

a small segment of that, that was part of a private label program, but the only ones there were 



 

 

  

32

charged off accounts.  So if you went to a merchant and tried to make an access, a purchase at the 

merchant using that, they would have declined it anyway, because it was a charged off loan. 

  So in that situation, we didn't have the fraud, transactional fraud type of risk that 

is apparent in the more recent Mastercard type of situation.  But we did feel that there was a concern 

about identity theft, because there was enough information in the tapes that somebody could take 

that information and try to create a false identity. 

  And because of that, we looked at the interagency guidelines that were published 

in March and it was a pretty easy conclusion to reach that we needed to notify all of the customers.  

So we sent the letter out to the customers.  Once we got confirmation that the tapes were indeed lost, 

we escalated it quickly.  We notified our regulators and within twenty-four hours, we had notified 

our regulators and senior management and were in the process of getting a customer letter issued. 

  The letter not only told the customers, basically, what had happened, but offered 

to enroll them in a free credit monitoring service through one of the credit bureaus, so that they 

would get an alert from the bureau if there was anybody trying to make a credit inquiry or change of 

address or something of that nature.  So we offered that free enrollment.  We also included, as the 

guidelines recommend, information about how to monitor your credit going forward. 

  So we thought that the guidelines worked well in that situation.  It made a road 

map for us to follow as we went through it and it worked well.  One of the concerns though is that 

the interagency guidelines only apply to financial institutions and there are some third-party service 

providers that are remote from the regulated financial institutions that don't have relationship with 

them and that they are not covered by it. 

  The difference between the interagency guidelines and the California Statute, for 

instance, the California Statute covers any person or business.  It's not limited to financial 

institutions.  And so I think one of the consensuses that came out of the meeting yesterday was that, I 

think, almost everyone would encourage that there should be some type of national type of standard 

that is broader to cover more than just financial institutions. 

  The question is what does that look like, how does it work?  And one of the 

questions posed was well, who would enforce it as to other businesses or service providers that are 

not regulated by federal agencies or state regulators?  So those were some of the concerns that were 

raised.  And, as Forrest indicated, we didn't come to any conclusions, I don't think, but we talked a 

lot about the issues. 
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  Now, one of the issues was well, how far does encryption go in solving the 

problem?  And as I indicated earlier, we're moving to encryption for the transmission of the data that 

was lost in this case, but encryption I think works well in some instances, but there are different 

levels of encryption.  It also depends on the receiving agency as to whether they are set up to receive 

encryption.  The size of the file and the amount of bandwidth you're sending it across makes a 

difference. 

  So not everything is going to always be susceptible to encryption right away.  So 

a legislative mandate that required encryption overnight I think would be problematic.  I think it's 

certainly something that enhances the process and most major financial institutions are moving that 

way as fast as they can for as many transactions as they can. 

  For example, when you have continuity of business plans where you have to have 

backups of entire files, right now that will be difficult to encrypt overnight.  So those are the types of 

things you have to think about as you go forward with solutions. 

  MR. STANLEY:  Jim, did many consumers take advantage of your offer for 

credit monitoring? 

  MR. GARNER:  They have, Forrest, a lot of them have.  We have been manning 

those lines and we still are today, and we're getting a lot of calls in there.  But as far as the 

percentage, I couldn't tell you off the top of my head, but it had not been a wholesale sign-up. 

  MR. STANLEY:  Bruce? 

  MR. MORGAN:  Yes.  Forrest, we in the smaller institutions have probably done 

more in the last three to four years in information security as a response to Gramm-Leach-Bliley.  

The Federal Financial Institutions Examination Council Handbook in 1996 was one inch thick.  

Since Gramm-Leach-Bliley, it has been replaced by twelve volumes that are, approximately, 

eighteen inches thick.  The biggest one of those volumes deals with the topic of information security. 

  And as a financial institution representative, I would say and submit that the bulk 

of the examples that have been cited this morning that you have seen in the press involve other than 

financial institutions.  I think the supervisory agencies have been very diligent.  They have moved 

the examination process from just safety and soundness where a specific component today is 

information technology and, specifically, information security. 

  What kind of changes has that caused?  Substantial board oversight of the board 

of directors, risk assessments, putting in place Gramm-Leach-Bliley compliant agreements with our 
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service providers and regular monitoring of those.  We had to engage a separate external auditor just 

for technology, because our financial auditors did not have the expertise to really monitor this area.  

And we monitor firewalls, systems, servers on a 24/7 basis and are alerted 365 if there's any 

attempted breach.  And that includes regular intrusion detection and other things. 

  So we believe for financial institutions, the awareness of information security is 

there.  The heightened caution is there, but where the breakdown in the system is right now is with 

the third party processors.  If we talk about the big three, ChoicePoint, LexisNexis, Card Services, 

yes, we were a victim, we being my customers, my consumers, of the breach at Card Services. 

  Approximately, 20 percent of our debit cardholders have their records that are 

part of the 200,000 records of the forty million that are really breached.  When we learned this, the 

question is why?  Well, there were 112,000 different merchant transactions.  Some of my customers 

in Kansas City used those merchants at some points and so randomly throughout our customer base, 

they are impacted. 

  Our approach?  We called each customer individually.  We told them what had 

happened.  We have canceled their debit card.  We have issued them a new card.  The consumer 

response in our bank has been very positive.  They really appreciated that they got a personal call to 

handle this problem.  Jim would have a little bit different problem with the size of his customer base. 

  But still, financial institutions are addressing it.  The problem and the problem in 

the press, and the Board could help with this, is that when we have these breaches, be sure and 

communicate what the industry is doing now and what we're doing is extensive. 

  The Federal Reserve and what they are doing is extensive.  We were one of the 

eighteen pilot banks for FedLine Advantage and the encryption and the security and the level of 

passwords and so on were all addressing that, but we're shooting at a moving target, because every 

day there is a new threat.  Every day there is some new attack. 

  What we have found, besides what I have just mentioned, that we're doing a lot, 

we found two areas.  One, it's a national problem and we need a national solution and a national 

policy that addresses information security, because in specific instances I have had customers that 

have had their card information stolen, fraudulent cards made and used in New York City not 

Kansas City.  Most recently, we had another customer that has card information stolen, not the mag 

stripe, but the information off the face, used in Phoenix, Arizona. 

  So if we had a law in Kansas or a law in Missouri, you know, how do we deal 
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with the crime that occurred many states away?  So that's why this begs for some national policy.  

But alternatively, we have had specific instances where we have had a consumer, that their card was 

stolen.  It was stolen in the State of Kansas.  All the transactions occurred in Missouri. 

  We talked to the FBI.  The FBI says well, you know, this is consumer.  It's not big 

enough.  The loss isn't big enough and so we can't do anything.  The FBI can't help, because we're 

too busy fighting terrorism.  We call the local police department in Oberlin Park, Kansas.  We can't 

address this issue, because the crime occurred in Missouri.  We call the Kansas City, Missouri Police 

Department.  They could not address the issue, because the card was stolen in Oberlin Park, Kansas. 

  So what we need is we need not only a national solution, but we need the people 

that are committing these crimes to have criminal penalties and some investigative agency tasked 

when it is a multistate, interstate deal, to actually investigate and prosecute it. 

  Now, why are the FBI not pursuing it?  Well, manpower is one issue.  The other 

issue, whatever district attorney is -- and every district, the Western District of Missouri and the 

District of Kansas have two different district attorneys.  What is on their radar screen?  And 

sometimes the loss isn't "that great," but the loss eventually gets back to either a bank that issued the 

card or to a merchant that accepted the fraudulent transaction.  So the real costs are very high. 

  But what we would advocate is a national policy.  Make sure there's criminal 

penalties and make sure that we communicate to the press it's not a $40 million problem.  There 

were 200,000 transactions from 112,000 merchants.  How big is the problem?  Where was the 

source of the problem and then what did we do to respond to it? 

  MR. STANLEY:  Thank you.  Clint? 

  MR. WALKER:  Yes.  I think there's basically four things that can be done about 

this problem.  Several are being done already.  The first is we are noticing at this moment in time a 

spike in these issues.  It's interesting, as Forrest says, each one comes up from a different fact pattern. 

 So you're not going to be able to do a one-size-fits-all solution, but you're getting a spike. 

  And the first thing is businesses, regulators, universities, whoever, you know, 

these just happen to be, have all the incentive in the world to put together proper processes and 

controls.  You know, the PR, the dollars impacted, customer attrition, whatever.  There is a major 

amount of incentive to do it. 

  A lot of people thought that they did not have to do it, that they would get away 

with it.  But after Card Systems, I bet you every card processor in the country is looking at what they 
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are doing, whether they are holding information they should or should not be, you know, having in 

their databases and they are working feverishly to clean up their act.  So I mean, you know, this 

spike is creating a PR event that I think is going to lead to a lot of good practices. 

  Second, I think the second best protection is the examination process of financial 

institutions.  Your examiners go in in every bank, and they have for the last three or four years, and 

they examine very carefully what processes and controls we have in place and it's really very, very 

effective a process.  Banks do everything they can to please their examiners for a lot of obvious 

reasons.  We're very incentivized and we do that, so it really works. 

  The problem is there's a lot of entities, retailers, processors, that are not again part 

of the examination process.  Like my bank, we have a credit card processor.  What are you doing to 

ensure that they have the right processes and controls in place?  So I mean, in essence, banks are 

being asked to enforce some of this stuff on other non-regulated institutions that they do business 

with.  Again, that's not a perfect world, because like in the last example, you know, Card Systems, 

whether that would have happened or not, I don't know. 

  The third thing, and Bruce alluded to it, is get the FBI and Secret Service to 

prioritize this matter to a greater degree.  We have relationships with a lot of people, my little bank, 

with a lot of people in the FBI and Secret Service and they are really good people.  I mean, they 

really, you know, know what they're talking about.  They know the issue, but it just doesn't rise -- 

you know, because of the amount involved in each individual event usually. 

  Card Systems is a different scenario.  That's a huge one.  But usually, it does not 

rise to the level where they can really do much about it.  And so to work, to incentivize the FBI and 

Secret Service to increase their prioritization on identity theft, information security type of crimes I 

think will go a long way, because you're dealing with bad actors in many of these instances, a lot of 

the instances. 

  Card Systems has a bad actor involved who is doing some bad things.  Criminals, 

you know, go after them.  There are plenty of criminal laws in books to go after these guys.  There's 

a lot of legal regimes out there that you could pursue these guys, but you have got to prioritize it 

sufficiently. 

  The fourth I know is going to happen.  It's legislation.  There is going to be 

legislation coming out of the Congress.  There is just no doubt about it.  I think it is by far the least 

effective potential solution out there and, again, you're dealing with bad actors.  They couldn't care 



 

 

  

37

what's on the books.  You know, they are going to find ways around it. 

  And again, any legislative proposal that you do is going to be two or three 

generations behind, you know, whatever technology or whatever new crime they are pursuing.  But 

we're going to have legislation, you know, and so the only thing I would request here and this will 

disappoint Sheila to no end as she talked to me when we were getting our picture taken was to put 

federal punishments, so we have one standard, you know, to comply with the whole country and not 

have to deal with 50 different state regimes in this. 

  She knew I was going to say this, but that's the one thing I would ask about it, that 

we do it.  But you know, yes, we're going to have legislation and then, again, have it apply to 

everybody.  You know, don't do legislation that is industry focused, but have it, you know, focus on 

everyone. 

  MR. STANLEY:  Governor Gramlich? 

  GOVERNOR GRAMLICH:  Yes.  I would like to ask about one aspect of that.  I 

think everybody who has spoken so far has mentioned third parties as if this is a wild west frontier or 

something.  But if a bank that is examined by Regulator X uses a third party to do Y and Z, surely 

the bank has to guarantee that in some sense, right, so that the scope of the regulation would cover 

normally the third party.  I mean, we may need the FBI to enforce it or something, but isn't that the 

legal standard? 

  MR. WALKER:  That's true for those that we're in privy of contract with, 

absolutely.  So my card processor, okay, I'm absolutely on the hook for and absolutely incentivized 

to make sure that they have got proper processes and controls in place.  But you know, the payment 

system, there is, you know, people down the line that there's nothing I can do about. 

  So Card Systems, you know, they might not require a bank that had something to 

do, I don't know.  But my bank is being impacted by that fraud scenario and there's no way I had 

privy of contract to be able to go in and say hey, Card Systems, are you doing things right nor did I 

have the resources to check every card processor out there, but every card processor out there could 

impact me.  So it's not quite as simple as that. 

  MR. STANLEY:  Dan? 

  MR. DIXON:  If I could, another element in this is not just who has the legal 

liability, because I think all of us, you know, all the banking companies are willing to say it's our 

customer, it's our account relationship and we have those obligations. 
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  The practical side of that is how can we efficiently examine and oversee and audit 

all the vendors?  I mean, the days are over where anybody does all of these functions in-house.  

Right?  I mean, it's the payment system.  The electronic systems are international, intergalactic, I 

mean.  So as a practical matter, you know, the banking regulators conduct examinations on whether 

we're complying with all the appropriate security.  The real issue is whether all the vendors are also 

delivering effective security and who examines them. 

  Now, an idea that we have tried to explore is is there an opportunity for the, you 

know, independent accounting firms who conduct various financial audits on vendors that we try to 

rely on, so that we do business with credible counterparties, is there an opportunity for them to also 

provide some oversight. 

  It's largely the case in the banking industry that the data processors, iServe and the 

others, are examined by the bank regulators.  There are agreements in place, so that if they are going 

to do business with the banking industry, the examiners, OTS, OCC, Fed, FDIC, go in and do direct 

examinations.  But there is a very limited amount of activity, which is part of that practice and we 

think that should be substantially strengthened and improved. 

  The independent accounting firms do what we consider to be an inadequate audit, 

charge people for it.  The vendors provide it to the banks but, frankly, I mean, in the jargon, it's 

worthless.  It's grossly inadequate to actually deal with the security issues that exist.  And the bank 

regulators could really help by collectively imposing that kind of an examination on all these 

vendors that are so integral to the protection of the consumer data. 

  MR. STANLEY:  Governor, if I can also address your question for one second.  

Clearly, the banks have an obligation under existing guidance to oversee security protections of the 

vendors they do business with and we're doing the best -- you know, we're obligated to do that and 

we're trying to do that. 

  The problem is that there is no direct oversight.  I mean, it's kind of we're the de 

facto regulator of them and there is no direct oversight of them.  And also, there are other points of 

entry that involves financial information that are totally outside of the scope of the financial 

institution, and that would be your merchants and your retailers. 

  And there have been some fairly large and prominent thefts of financial data that 

were maintained at retailers that ended up causing losses to the financial institutions and, of course, 

the customers.  But at the end of the day, the loss in some cases went back to the financial institution. 
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 Governor Ferguson? 

  VICE CHAIR FERGUSON:  Oh, yes, just a fact question for the bankers here.  

The ultimate issue that we're trying to avoid, obviously, is credit card fraud.  There is also identity 

theft, but focusing on credit card fraud initially.  What are the facts? 

  There has been an awful lot in the newspaper, obviously, and many things that are 

troubling, but are we actually seeing a pickup in credit card fraud or are you managing, through your 

various IT systems and other mechanisms, to keep the level of fraud down by historical standards?  

What is the nature of the real problem here in that sense? 

  MR. WALKER:  I can answer that.  Generally, actually, Governor, the credit card 

fraud is not escalating right now.  That doesn't mean it doesn't exist.  Obviously, we do have various 

neural systems and things like that that actually try to sort out the fraud before it happens, and it's 

largely effective. 

  In fact, you have the industry.  I mean, if you actually see advertisements in the 

industry by City and others, you know, they are very, very proud of what they do on identity theft.  

So it's not -- I wouldn't say that crime is spiking right now.  Now, this Card Systems one is, you 

know -- 

  VICE CHAIR FERGUSON:  Sure. 

  MR. WALKER:  Yes, that's a spike right now and the whole industry is having to 

deal with that one and, yes, that's a big issue.  But until the Card Systems one, we had not seen a 

significant rise of credit card fraud, you know, at all in the industry. 

  MR. MORGAN:  Governor, we, through ICBA Bank Card, use Falcon on both 

credit cards and debit cards, which is a fraud monitoring system and we're also using neural network 

technology like Clint mentions.  The problem is not from our existing card users. 

  The problem that we're seeing right now that's a growing problem is where the 

criminals are stealing the card information through some phishing scheme or through some device at 

an ATM or through picking up information from some point-of-sale terminal and then making 

fraudulent cards and using those cards in other parts of the country.  And we can catch the suspicious 

transactions when they occur, but we're not able to know when the information is getting stolen and 

what network that information is getting sold through. 

  So you know, the three examples I cited were all examples where the customer's 

information was stolen somewhere, we don't know where, and a fraudulent card was made and they 
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tried to use it in some other part of the country. 

  MR. STANLEY:  Governor, just on the debit card side, my institution doesn't 

really have their own credit card portfolio, but we have started to see an increase on the debit card 

side and attributable to this issue.  Faith? 

  MS. ANDERSON:  I have a very good example about where we, credit unions, 

have losses not because of information being stolen from third party service providers that they have 

contracts with, but with merchants where our members did transactions, for example, at a wholesaler 

on the east coast and that wholesaler's system kept the information.  You're only supposed to keep it 

so that you can verify the transaction is legitimate. 

  Well, they inadvertently kept the information.  Their system was hacked into and 

then the information was sold out in Europe and fraudulent cards were made.  And the way we 

found out was we started noticing a pattern.  It's not as if somebody says oh, you need to stop and 

close these cards right away.  It's after a few days that you realize oh, there's a pattern here. 

  And so what we ended up doing was we had to close down all those cards and 

reissue them and because of the complex charge back rules, these credit unions, including us, lost 

money and there are about 200 or 300 credit unions and we lost $4 million.  And for example, our 

customers, our members, they are flight attendants and pilots, and so some of them were out in 

Europe and we still had to cancel their card. 

  And now for certain countries, because we have to, you know, use third party 

vendors, we can only -- for seventeen countries, they can only use a signature-based card and it can 

only be at restaurants and hotels, because we're not able to dig down and say you can't use it with 

this merchant.  And so it's a real issue for small financial institutions where they rely on other third 

parties who contract with other third parties that are supposed to follow these rules and they don't 

follow the rules. 

  MR. STANLEY:  Thank you.  Benjamin? 

  MR. ROBINSON:  Thank you, Forrest.  The current security framework has been 

focused on fraud, which is very different than identity theft.  We need to make that a forefront issue. 

 And when we're talking about fraud management, the focus is on reducing fraud and it can be 

calibrated by dollar amount.  Identity theft is something that we can't quite put our fingers on, 

because the impact is so great and the impact is not known for sometime. 

  I do think best practices are really the key to this and, contrary to some of the 
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comments I have heard, I think financial institutions have an obligation to know where customer 

information is going, how it's being used and how it's being protected.  Some of the best practices 

have included a review of supply chain management as part of the normal information security 

regimen with the privacy areas of various banks. 

  One of the comments I would like to make is with the existing guidance on 

response programs, much is left for the banks to interpret on what constitutes an appropriate 

response.  Similar information breaches may have different responses.  The issue is compounded 

with various state laws as we cited earlier.  There are elements of best practices, which the Federal 

Reserve should require all banks to adhere to. 

  A critical concern is a clear trigger for customer notice and specific treatment of 

the victim who, in most cases, is helpless.  The frequent occurrence of information breaches will 

significantly increase the occurrence of identity theft.  We all know that the FTC has cited 10 million 

cases of identity theft a year and, based on what has happened recently, we should see a large 

increase in that.  Unfortunately, we won't know exactly how to manage that, but it's clear that these 

information breaches will lead to more identity theft.  I will stop there. 

  MR. STANLEY:  Thank you.  Deborah? 

  MS. HICKOK:  I'm going to speak from a third-party service provider 

perspective, providing services to financial institutions.  And what I would like to say is that as a 

third party providing services to financial institutions and specifically with what we do, it's ACH and 

electronic payments, it does behoove us to protect that information, needless to say, because that's 

our livelihood in that we don't want to be in the press as part of, you know, a breach of security. 

  But what I will say is that what concerns me is not only a possibility of the credit 

card and the identity theft, but with more and more electronic transactions taking place against 

checking accounts, against savings accounts with that information being provided over the Internet, 

over the telephone, that the possibility of consumers being adversely affected from a cash flow 

standpoint is also something that needs to be considered. 

  In the real world out there, there are brokers that sell consumer account 

information.  And one of the problems we have had, and I will give you a real life instance, part of 

what I read is that you have to assess the likelihood that information is going to be used. 

  While we have never had a breach of information that we're storing in terms of 

what we're processing, we have a real-time interface that allows our customers to access, to verify 
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accounts whether they are in an open or closed status or in a positive or negative status.  And one of 

the customers at one of our financial institutions had an employee who actually provided the ID and 

password that they were using to an outside broker. 

  So what happened is within a forty-eight hour period, this broker took this list of 

account numbers that they had and they ran through our real-time system and they timed it so that it 

didn't pop up on any monitoring system.  And when we realized, you know, after about forty-eight 

hours that there was unusual volume, we immediately shut down the access and we contacted the 

FBI to notify them that that system had been accessed. 

  And the comment was were any transactions, you know, were there debits that 

occurred or were there any transactions that occurred?  And we said no, you know, no transaction 

activity occurred, nothing was processed, but we know what they were using this for.  We know that 

they are trying to filter or scrub a list.  And the comment was no crime occurred, where that 

information we knew would possibly be used later to potentially do a transaction against a 

customer's account. 

  So you know, we went through everything that we needed to go through in terms 

of assessing, in terms of notifying, in terms of trying to get assistance.  But the other problem we 

encountered is we were not a financial institution, so law enforcement didn't really understand our 

role in the process, so we weren't really taken seriously either, because we weren't really recognized 

or it wasn't understood the services that we were providing. 

  So another situation we have encountered is the problem with interstate, because 

what we're doing is electronically.  In this situation, the perpetrators we traced back to being in 

Nevada, into Texas and into Florida, and then trying to identify where those claims need to be made. 

 We had a problem with where we needed to report this activity.  So that's just some real life stories 

of what we're dealing with. 

  And I think with, you know, web transactions, tel transactions, check conversion 

and imaging, I think if we don't get a handle on what the standards are, I anticipate it will only get 

worse. 

  MR. STANLEY:  Okay.  Thank you.  Michael? 

  MR. COOK:  I was confident that Forrest and Faith were going to antagonize me 

to the point to where I felt like I needed to respond for the retailers.  Our belief would be that 

information security should not just encompass financial information, which I'm not sure if we're just 
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focused on financial information on this, but should include and should not just include electronic 

information.  There is a lot of financial information that is paper-based.  When you apply for a credit 

card, many times it is paper-based. 

  However, since the Fed must address those institutions within their grasp, and at 

this time retailers are not obviously, there are some improvements, I think, that we feel that could be 

made.  I don't believe that the breakdown is within the third-party processors.  I believe it's 

throughout the system.  It's not just one area. 

  Although this may be blasphemous for me to say, I think that maybe we should 

suggest looking at the best practice of information or security guidelines that have been established 

by some other governments and I will give you an example, is that the security procedures and 

encryption standards established by the Bank of Canada and Interact, which is the sole debit network 

in Canada, is something that we went through as a retailer when we operated in Canada or as we 

established operations in Canada. 

  We obviously are not regulated by the Bank of Canada in that case.  However, 

their security requirements were forced down through the system, through the acquirer, through the 

processor, all the way.  And if you wanted to accept a debit card in Canada, you chose to comply 

with those security requirements. 

  So in that case, through the efforts of the Bank of Canada and the network that 

was established there, it was filtered throughout the system in an appropriate manner.  Therefore, the 

regulation didn't need to take place where the regulators or entities down the stream became 

regulated by that institution. 

  In conclusion, I would just say that since information security breaches can occur 

in multiple points within the system and in multiple formats, as I mentioned, paper, electronic, 

whatever the case may be, that information security potentially should be looked at more of one -- 

and I think the mind set has to be more on the Y2K aspect, like we thought of it.  What is all the 

multiple impacts across the system is maybe a better approach to look at the issue. 

  MR. STANLEY:  I didn't mean to suggest that retailers were any more or less 

vulnerable than financial institutions.  Obviously, the problem affects, you know, the entire system 

from beginning to end.  Carolyn? 

  MS. CARTER:  I would like to echo what Benjamin said, that under the current 

guidelines, the interagency guidelines, too much is left to the bank's discretion.  Currently, notice to 
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consumers is only required if the bank determines that misuse has occurred or is reasonably likely.  

We think that notice should be required whenever there has been an unauthorized access to sensitive 

financial information. 

  Second, the guidelines we think should be improved by expanding them, so that 

they cover not just customers, but applicants.  In other words, expand it from customers to 

consumers.  I understand that Gramm-Leach-Bliley only applies to customers, but the Fed has lots of 

authority beyond what Gramm-Leach-Bliley granted you.  For example, your safety and soundness 

authority could probably encompass security breach guidelines. 

  I would also like to take the bait that I think Clint threw out about preemption.  

And it's certainly true that national legislation is necessary here, but we would strongly urge that 

state innovation not be preempted.  As everyone says, the thieves are working day and night and 

they are not stupid and they are innovating all the time. 

  When you look at data security issues, it's the states that have been doing a lot of 

the innovation here.  The states created security freeze laws.  The states have innovated with broad-

based notice of breach laws.  If the thieves are innovating, we should not stop the states from 

innovating. 

  MR. STANLEY:  Kurt, and then we have one more comment and we'll be -- 

  MR. EGGERT:  I have just something very short to add to that.  I think if you 

look at the response program guidance, one concern I have is what the issuer or the notifier reports 

to the consumer should be tied more directly, I think, to the specific breach that occurred. 

  And one of the arrows in the quiver in the response program guidance should be 

there are times when, as the issuer, you don't want to cancel the card, but the consumer may well 

want to, and that is something that you should advise.  If, you know, the front and the back of the 

card is accessed, you may want to say well, we're not going to automatically cancel the card, but you 

as a consumer should decide whether it's appropriate to you to cancel it. 

  Some consumers may not want to, because their whole economic history is tied 

up in the card.  Others may say, you know, I don't use this card much anyway, I would rather just 

cancel it and get a new card.  So that should be added, I think, to the response program guidelines. 

  MR. STANLEY:  Okay.  And, Marva, you get the final word. 

  CHAIR PINSKY:  Thanks.  That was a great conversation. 

  MR. STANLEY:  There was just one more. 
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  CHAIR PINSKY:  Oh. 

  MR. STANLEY:  Just one more comment. 

  CHAIR PINSKY:  Oh, okay. 

  UNIDENTIFIED SPEAKER:  Marva. 

  CHAIR PINSKY:  Marva.  Oh, Marva does? 

  MS. WILLIAMS:  I just wanted to provide a caution.  I appreciate all the hard 

work that has gone into this issue, because I think it's a very important issue, but I would like to 

caution that as we start to think about new requirements and new systems to control identity theft 

that we don't lose some of the flexibility that has been established over the last couple of years when 

it comes to alternative forms of identification for consumers, and that we still allow consumers to 

use identification, I assume, individual tax identification numbers as well as particular cards. 

  MR. STANLEY:  Thank you. 

  CHAIR PINSKY:  Now, can I go? 

  MR. STANLEY:  Yes. 

  CHAIR PINSKY:  Sorry, Marva.  Thank you, Forrest, and thank you to everyone. 

 I think this is obviously an important issue that we're all going to be wrestling with as consumers 

and as Members of this Council and in other ways, in our jobs for quite some time. 

  I just want to ask one real quick question, Clint or Jim, you may know this, which 

is just one of you mentioned that the Card Services problem could lead to the bankruptcy, right, of 

Card Services.  And my question is, and I don't know what that system looks like, does that create -- 

I mean, if they are immobilized in some way or hampered, does that create some sort of additional 

system risk?  I mean, can the system handle the -- you know, at a time when you're putting 

increasing demand on security, does that create -- I'm just curious. 

  MR. WALKER:  You mean if they file for bankruptcy? 

  CHAIR PINSKY:  Yes.  I mean, if they are not able to continue carrying the load 

they have been carrying or not. 

  MR. WALKER:  It depends on a lot of different aspects. 

  CHAIR PINSKY:  Yes. 

  MR. WALKER:  Including what kind of bankruptcy they file for. 

  CHAIR PINSKY:  Right. 

  MR. WALKER:  Liquidated versus reorganized, you know, how it does, but what 
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it would require is if they are liquidated, as opposed to reorganized, those who contract with them 

would have to contract with another service provider and there will be some disruption in the system 

due to that fact. 

  CHAIR PINSKY:  Okay.  Just curious.  Okay.  We are going to keep moving 

without taking a break to our next topic.  If anybody needs to get up and stretch your legs, I 

encourage you to do so as we keep going.  I just want to follow with the sports metaphor.  We 

started off I think with basketball and we went to baseball and Carolyn introduced fishing.  So now, 

we're going to go to the political football of CRA. 

  MS. DIEDRICK:  And there is nothing fishy about this topic. 

  CHAIR PINSKY:  There's nothing fishy about this topic.  And I just want to note 

that under Anne and Marva's leadership that the Compliance and Community Reinvestment 

Committee actually decided to do something that hasn't happened on the Council since I have been 

here, which is devote the entire discussion to one topic yesterday, which was the Community 

Reinvestment Act and the particular aspects of it in particular and I think it was a discussion well 

worth it.  And, Anne, let me turn it over to you. 

  MS. DIEDRICK:  Thank you, Mark.  I'm going to provide some setup here, talk 

about what our Committee did yesterday, give you a little preview of the outcome before I open it up 

to the entire Council. 

  On March 11, 2005 the Board, the OCC and the FDIC, published for comment 

proposed changes to the regulations implementing the Community Reinvestment Act.  And one of 

the reasons why I think we will have a robust discussion is that the agencies received an aggregate 

12,000 comments to this proposal. 

  The proposed CRA rule would provide a simplified lending test and a flexible 

new community development test for small banks with assets between $250 million and $1 billion. 

The proposed rule would address regulatory burden while maintaining a responsibility to participate 

in community development activities. 

  The Compliance and Community Reinvestment Committee focused on two 

important areas.  First, we discussed community development in rural areas, specifically the 

expansion of the definition of community development to include affordable housing and 

revitalization efforts in "underserved" rural communities, including how to define such an expansion 

of CRA-eligible geographies. 
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  The staff provided us with an excellent memorandum with various scenarios and 

we could see from this memo what would happen if the definition were increased to 90 percent or 

100 percent from 80 percent of the median family income of the non-metropolitan portion of the 

state.  They also showed us what would happen using 80 percent of the statewide median income. 

  We also had a discussion about using the CDFI definition for distressed 

communities.  And in this part of our discussion, we also discussed whether community 

development activities and the expanded CRA-eligible portions of rural communities need to 

"primarily serve" LMI households or whether some other benefit test would be more appropriate. 

  And the Committee further discussed whether all developments in these expanded 

geographies have benefitted and were accessible to the entire community, including low-and 

moderate-income households should qualify as community development loans and investments. 

  In the second part of our discussion, we talked about services under the proposed 

new community development test and, specifically, we talked about how the agencies should assess 

community development services under the new CD test and the role of branches in providing 

services. 

  And before I open this up to another robust conversation, I do want to tell you that 

the Committee worked very hard and it was our plan going into this meeting yesterday to see where 

we could reach some consensus, and we did reach some unanimous consensus on a number of 

topics, which I would like to tell you about. 

  The entire Committee does believe that the geography, rural communities, the 

definition of community development to include affordable housing and revitalization efforts in 

underserved rural communities, and that we wanted to use a very expansive definition and possibly 

the one that would change the baseline for classifying rural tracts to the statewide median income 

retaining the 80 percent threshold. 

  The Committee defers to Board staff on the most appropriate definition, including 

any add-ons such as the CDFI definition for distressed communities, but we do believe that it should 

be expanded, that there should be more opportunities in rural communities to serve low- and 

moderate-income households and to provide community development projects. 

  We also reached consensus on this issue, and that is in the expanded CRA 

geographies a community development project need not be defined as primarily serving, meaning 51 

percent or more, primarily serving the needs of LMI households if the project, for instance a child-
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care center or a hospital, commercial center, serves the needs and is accessible to the entire 

community including low- and moderate-income households. 

  And finally, the Committee reached consensus on this issue and that is because 

the CRA is intrinsically intertwined with branching and because retail bank branches define a bank's 

assessment area, the Committee believes that the record of opening and closing branches should be 

considered in the community development test at the time of a CRA examination.  And we do not 

believe that this would impose any great regulatory burden on small banks. 

  Finally, the Committee agreed that community development services are 

important and that when services are well-documented and quantifiable, they should be given some 

significant weight in the new, more flexible community development test. 

  So that was the consensus part and there were other issues that we didn't 

necessarily reach consensus on.  So I would just like to open up this discussion to the entire Council 

at this point, and discussion is around the proposed CRA regulation for small banks with assets 

between $250 million and $1 billion.  Okay.  Stella? 

  MS. ADAMS:  I think that the work that we did yesterday was really important, 

and I think Anne and Marva should be commended for herding cats into consensus on these really 

important points.  As a person from a state that has a large rural population, I think the choice of 80 

percent of statewide non-metropolitan median was the choice that closed the gap between the urban 

LMIs and the rural in the fairest and most appropriate way. 

  We not only can reach consensus on that, but we also reach consensus that it 

should be statewide median income plus and we left that plus test, which would deal with distressed 

communities or however it was defined, we left that to the discretion of the staff to kind of come to 

terms with and I don't know that that was kind of clear as to what we were saying there.  But 80 

percent median is the baseline, but we do think there ought to be some additional criteria that 

recognizes poverty and other distressed areas. 

  The other key thing, I think, is that when we talk about community development 

activities that there is flexibility in there for projects, and that in rural communities you are not going 

to have a concentration of 51 percent.  We hope you don't have a concentration of 51 percent 

poverty in any one place.  We understand that the average is more like 35 percent in these rural 

markets, and so we were looking for proportionality and access rather than that forced 51 percent, 

which would make it very difficult in rural markets. 
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  And it's also important to be able to have projects that build on the infrastructure 

and things of that nature.  So we think that this is a way to address the unique needs of rural areas 

where you have less dense populations, but very critical community development needs that often go 

unaddressed because of that requirement for concentration. 

  GOVERNOR GRAMLICH:  Could I ask a question?  I wasn't part of this 

yesterday, but I think there -- I mean, the fact is that in rural areas, the way CRA works now, the 

incidence of low- and moderate-income areas for purposes of a new CD test is more restrictive than 

it is for urban.  So that I think can be shown by the facts. 

  The notion seems to be popular to use a median income standard plus, right, I 

mean, and you seem to be agreed on that and that is something that we recognize.  And there seems 

to be a further agreement that there are some facilities, rehab centers, hospitals and so forth, that the 

question is not so much where in the rural area they are located, but who they serve and there would 

be that kind of information, right?  So that all is fine. 

  But here's a question I have.  As I understand it, right now the definition of low- 

and moderate-income communities is 80 percent of the statewide non-metropolitan median income, 

and I think there is some sentiment for going to 80 percent of the statewide median income.  It 

strikes me that what that does is to give a differential benefit to rural areas, say in Illinois, because of 

the presence of Chicago as opposed to Wyoming that doesn't have a Chicago. 

  And so is my understanding of that correct and what is your answer to what I will 

call the Chicago problem?  I mean, does it matter in rural Illinois that Chicago is up there, whereas 

in Wyoming there is no Chicago up there?  So that's what I thought was the logic of using the non-

metropolitan standard and are you questioning that logic?  That's what I don't understand. 

  MS. DIEDRICK:  Marva? 

  MS. WILLIAMS:  I think that that's a point well-taken and that is the reason that 

we would also like to look at distress criteria as well as income.  By looking at income alone and 

increasing that threshold, we're still not penetrating many of the lower-income consumers that we 

would like to assist as part of this expansion.  And so by looking at distress criteria like population 

loss and unemployment and level of poverty, we'll be able to serve those communities as well. 

  MS. DIEDRICK:  I'm not sure if that really got to the question that you gave us. 

  GOVERNOR GRAMLICH:  I mean, the question is really if we have an income 

base, whether that base should be the statewide non-metropolitan median income or a statewide 
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median income.  And from my question, it may be apparent that I think there is some logic to 

inserting non-metropolitan in there and is that what you're saying? 

  MS. DIEDRICK:  Elsie, maybe you can take that one. 

  MS. MEEKS:  Yes.  I mean, I think that that is absolutely -- we need to consider 

that and see what that does to each state's sort of -- I mean, our main goal in here is, I think, we all 

agreed that we wanted to have, you know, an expansion of, you know, what community 

developments, that it can happen in more rural communities. 

  You know, part of the discussion, too, was, you know, around, you know, the 

concentration of LMIs and, you know, I think we all agree that we're not going to reach it unless we 

kind of lower that threshold for not the majority, so not 51 percent of LMI but, you know, 35 

percent, 30 percent, whatever it is. 

  But again, you know, we brought this up yesterday, too, is that we want to 

expand, but at the same time we want these to be a true demonstration of community development in 

areas that really need it, so that you're not doing the easier thing and so that, you know, particularly 

for me and on Indian reservations, you know, to make sure that it drives down to that level and, you 

know, banks aren't taking the easy way out and sort of cherry picking. 

  So, you know, I don't know.  We have a lot of talking to do on this yet, I think, but 

that's the one point.  Make sure that the hard deals still get done somehow. 

  MS. DIEDRICK:  Kelly? 

  MS. WALSH:  With respect to the median plus question, I personally don't think 

that use of the CDFI fund information is going to be the best, because I think it's too restrictive and it 

changes more frequently than the Census. 

  We talked about the Government designation of redevelopment for distressed 

areas and there was some discussion about whether that's always used for really redevelopment 

purposes or sometimes that designation is for some other political purpose.  And so I guess there's a 

question about whether that's appropriate and that's, I think, why we're leaving that back to the staff 

about what the plus is and how it's defined. 

  With respect to the designation of how banks demonstrate that they are doing 

some good in these rural communities, I think what we decided was okay, so if we say, okay, these 

rural communities count and now we want to provide some incentive to financial institutions to 

really look for those deals and maybe if those deals are on the profitability margin, you know, to be 
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an incentive to make those deals, because they will qualify as a CRA loan or investment. 

  And I think we determined that it shouldn't just automatically qualify, but that 

banks should have to demonstrate the proportional support of low- to-moderate income people, but 

not at any specific percentage, but to be able to say.  So if there is a hospital serving a very large 

area, which includes even if it's located in a middle-income or higher-income tract, per se, serves a 

much larger area, that the bank would simply have to demonstrate that it's serving low- to moderate 

income people. 

  Now, there is some question about the burden of that and I think that we were in 

fair agreement that that's appropriate, that would be an appropriate burden for financial institutions 

to have to demonstrate. 

  Just to speak very briefly to the CD test question.  When we were talking at our 

last meeting, Governor Gramlich, you raised the question of well, you know, we really were trying 

to respond to the request of these intermediate-sized banks for some flexibility with the community 

development test and we agree that the flexibility is valuable and important. 

  So I think our recommendation is that examiners would consider a bank's 

development activities, whether loan, service, investments together and its record of opening and 

closing branches, because we want to make sure that the message is consistent across all financial 

institutions that when you're in the expansion mode particularly, you're not just picking those 

neighborhoods that are very high net worth residents to locate those branches, but really thinking 

about how you're benefitting the community overall and that that record is taken into consideration. 

  MS. DIEDRICK:  Diane? 

  MS. THOMPSON:  As somebody from downstate Illinois, I wanted to address 

the Chicago problem, which, trust me, is a real problem for many people in downstate Illinois. 

  I think that the presence of Chicago does change the overall balance of the income 

and that even in a place like Illinois, the more appropriate measure to me does seem the use of the 

statewide and not just the non-metropolitan for lots of reasons.  One of those reasons, I think, is just 

parity within the state between the urban areas and the non-urban areas, and I don't think you get that 

if you just look at the non-metropolitan income, because the non-metropolitan areas are so much 

poorer on average than the urban areas with much lower concentrations of wealthy people. 

  In addition, I think that you have that Chicago and New York, for that matter, 

exercise a sort of centripetal force on their states and that the practices and the income levels in those 
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states drive much of what happens even in the rural areas, which are four or five hours away.  So it 

seems to me that on balance, it makes sense to include that income in trying to figure out which 

areas in the state are low- to moderate-income, and that to do otherwise does a disservice to the rural 

areas and makes it harder to reach rural areas that are genuinely in need of community development 

dollars. 

  I had a few other things that I just wanted to address briefly about the proposed 

rule.  As I have said before at these meetings, I am pleased to see the Board considering 

downgrading and formalizing downgrading performance ratings for violations of fair lending laws 

and other laws.  I think that's absolutely essential.  I think that no lender should be able to get a good 

rating while engaging in predatory practices and I applaud the Board for their work.  I understand it's 

a difficult process to try to define and to try to set meaningful parameters, and I'm grateful for the 

work that you have done in that area. 

  I think that it is important that loan data continue to be collected, that it is 

impossible for community groups to be able to work with community banks and to monitor lending, 

and the basic function of CRA is gutted if loan data is not collected and not publicly available. 

  And I note that many of the banks noted that they themselves would continue to 

collect that data, and the real question is would they release it to the public.  And there is not an 

opportunity for the kinds of creative CRA collaborations that we have seen in many communities if 

that loan level data is not available. 

  And finally, I think it's very important that designated disaster areas by 

themselves not be sufficient to get LMI status.  It's too alarming to imagine the process of rebuilding 

mansions at a seaside resort after a hurricane strikes when there are lot of community development 

projects that are much harder and would not be funded otherwise. 

  GOVERNOR GRAMLICH:  Diane, could I stay on the Chicago issue a little bit? 

 I think I'm on your side, but we're arguing different points.  You're worried about Chicago sucking 

the air out of the rural parts of Illinois, right?  Growing up in rural New York State, I know what 

you're talking about. 

  If we went to the statewide 80 percent, then what would happen is that a lot of 

rural communities in Illinois, let's say middle-income communities in Illinois, would be then 

included as a low- and-moderate income area for CRA purposes, communities that Chicago didn't 

suck the life out of.  So if you stayed with the non-metropolitan area, you would keep it more 
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restrictive and direct the investments to the really poor places in Illinois, right, I mean? 

  MS. THOMPSON:  Given the way that poverty is dispersed throughout rural 

communities and really speaking not as a CRA expert, but speaking as somebody who drives 

through lots of rural communities in Illinois, poverty is very widely dispersed and it is very different 

from urban areas where it is concentrated and gathered. 

  And I think that it's important to allow the community development funds to flow 

even to some of those communities that are relatively still functioning and still alive, because those 

are the places where you can often do effective development and given the wide dispersal of poverty 

and lack of economic activity, I think it makes sense to locate some of your CD work in community 

centers and in towns where there continues to be functioning. 

  I don't think that you're going to have a problem with, you know, these prosperous 

little hamlets getting all of the community development money.  I mean, most of those prosperous 

little hamlets have their trailer parks scattered throughout them, you know, and on the fringes.  And 

if we can get more lending in those prosperous little hamlets to help develop and expand what is 

good there, so it's not just the coterie of lawyers and nurses, but a broader spectrum of community 

development, I think that would be a good thing. 

  MS. DIEDRICK:  Stella? 

  MS. ADAMS:  Governor Gramlich, yesterday in our discussion we talked a little 

bit about Pinehurst, which in North Carolina, Moore County would never qualify because of the 

disproportionate number of millionaires that live in the little village of Pinehurst that skew what is 

occurring in other parts of the rural county. 

  GOVERNOR GRAMLICH:  Yes. 

  MS. ADAMS:  And so by expanding the definition for what would be a middle 

class Census tract, there is a pocket in Moore County where there is no infrastructure, no water, no 

sewer, no nothing and we can't bring CD resources in there, because it doesn't meet the criteria. 

  GOVERNOR GRAMLICH:  Right. 

  MS. ADAMS:  So it's important.  It's different than in the urban market when you 

say middle class Census tract. 

  GOVERNOR GRAMLICH:  Yes.  Okay.  But if I could, on that one, that is I 

think mainly an argument for breaking this definition out of an income base, because these 

millionaires are going to raise the Pinehurst income above whatever threshold we use and using this 
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plus part of the formula. 

  MS. ADAMS:  Yes. 

  GOVERNOR GRAMLICH:  And that is not controversial.  I mean, I'm not taking 

the other side of that argument.  I think there is good reason for using the plus part of it.  I'm not 

questioning that. 

  MS. DIEDRICK:  Chuck, do you have something? 

  MR. GATSON:  I don't really have much to say.  I was just sort of waving my 

hand around.  But for a guy who thought rural was anything where you couldn't hear a siren at night, 

you know, I have come to understand now that a lot of stuff goes on in rural areas that I never would 

have imagined that you have to go through all these conniptions to describe what poverty is and 

what needs are. 

  It seemed to me in the discussion yesterday, and I actually didn't say much, I just 

watched the interplay between Mark Pinsky and Anne Diedrick, the big time lender and the CDFI 

guy, and they pitching stuff back and forth.  And it just seemed to me that there ought to be a way to 

actually reach consensus and there ought to be a way to figure out how you provide services and 

how you provide community development in such a way that the banks get what they need to do.  

And I'm sure Anne was very clear that they are not going to do bad deals, and I wouldn't want you to 

do bad deals, but at the same time provide the kind of access to services that the folks in those areas 

need. 

  In the urban areas that I work in, it seems easy compared to what you guys are 

talking about, but what we probably end up doing in the urban areas is coming to some consensus on 

how to make things work.  I would love to see more discussion back and forth between the lending 

community and the advocate community, because sometimes I don't think you guys are talking 

about the same two things.  At least it seems to me you weren't talking about the same two things. 

  And again, for a guy who thinks that if you can't hear sirens, you're in a rural area, 

these discussions are just fascinating to me. 

  MS. DIEDRICK:  I would like to go back to something that Governor Gramlich 

said before, and that was I believe you said that no matter where in the rural community the hospital 

or child-care center is, it should count if the bank can show that there's benefit to the entire 

community.  And in our discussions, we were looking at only the LMI tract or the new expanded 

LMI tract as being qualified for any kind of community development. 
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  So I would like to maybe throw that question open to the group about should any 

kind of community development activity anywhere in a rural community count, because I think if a 

hospital is not in the LMI portion or in the expanded LMI portion, in my opinion it doesn't count. 

  MS. BRAUNSTEIN:  Even if they are serving low- and moderate-income?  

Suppose it's only possible in that whole world -- 

  MS. DIEDRICK:  Well, if they are serving primarily LMI people, meaning 51 

percent or more.  If they are not in the expanded, in the LMI geography or the expanded LMI 

geography, then if they are in the non-LMI geography, then it should be primarily LMI and that's not 

going to happen in a rural community, because if we want it to count, then we would have to say the 

entire rural community should count for any kind of community development activities. 

  MS. BRAUNSTEIN:  Well, not for any kind of community development 

activities. 

  MS. DIEDRICK:  Well, community -- 

  MS. BRAUNSTEIN:  I don't think that's what -- I mean, that's not what you want. 

  GOVERNOR GRAMLICH:  Well, first, I meant to be raising a question not 

making a proclamation.  But I guess I have been in plenty of rural communities, and they are 300 

miles away from the nearest hospital of any sort.  There may be a high- and low-income side of 

town. 

  If there were a hospital in this community, the distance, it would take one minute 

to get there if you're on one side of town and two minutes to get there on the other side of town.  And 

so where the hospital is may not be the most pressing issue.  The most pressing issue is who the 

hospital serves. 

  And so the question I was raising is are we cutting loose from geography for this 

class of public facilities and just focusing on who the public facility serves, as opposed to where it is 

in this rural area?  That's a question I'm raising. 

  MS. DIEDRICK:  Right.  So I think possibly what we're talking about is the part 

of community development that talks to revitalizing and stabilizing communities.  So if you were 

looking at that hospital as a stabilizing force for the entire rural market -- 

  GOVERNOR GRAMLICH:  Right. 

  MS. DIEDRICK:  -- not just the LMI or expanded LMI. 

  GOVERNOR GRAMLICH:  Right. 
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  MS. DIEDRICK:  So maybe for that element, not for the housing part and not for 

the other parts of the community development test, but rather for that element that talks about 

stabilizing -- 

  GOVERNOR GRAMLICH:  Right. 

  MS. DIEDRICK:  -- that hospital maybe.  I mean, I would love to see it count and 

I think everybody in our Committee was really committed to -- you know, our goal here was to get 

more capital into projects that benefitted the entire community.  So to the extent that that would help 

get more, you know, projects built regardless of what Census tract they were in, I think that's what 

the goal of this Committee was at the end. 

  And I need to go to Elsie first and then I will come to you, Chuck and then I will 

come to you, Jim. 

  MS. MEEKS:  Well, coming from a rural area of a rural area, we have been called 

turbo-rural, you know, anything that happens -- I mean, so I agree with you on this issue.  I am 

inclined to, although I am a little split on it.  But anything for us that happens within a seventy-five 

mile radius has an effect on that whole radius.  I mean, it doesn't matter. 

  I mean, if there is a business that starts up in a little community that isn't 

necessarily LMI, believe me, we can all drive seventy miles to work.  I mean, that's just the way it is 

and I think a lot of rural communities are like that.  So I mean, I do agree with you on that.  But 

again, my point before is that those are sometimes the easier deals and so how you keep driving it 

down into those really risky areas or the really distressed areas is the main point. 

  MS. DIEDRICK:  I wanted to go back to you, Chuck. 

  MR. GATSON:  I'm going to defer to Jim.  Go ahead. 

  MR. KING:  I guess it goes back to, to me, the issue is I know we use the word to 

benefit all the people in the neighborhoods or those communities, but I think CRA is really designed 

to benefit those who are truly impacted.  So I think it is, to me, a requirement that somewhere if you 

did do a hospital in a non-Census tract, that there has been strong evidence that it benefits the low-

income families. 

  But it's also true with any development that happens.  I mean, if we are going to 

use the state standards, then I would like to look at it as part of that request if you do a project, that 

you still have that requirement to meet those kinds of standards.  If we begin not to do that, then the 

case for a bank is we tried, we didn't get the numbers, but we still need a hospital is not the answer 
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that I would like to see happen for projects. 

  MS. DIEDRICK:  Mark? 

  CHAIR PINSKY:  Chuck, you got me in. 

  MR. GATSON:  I try, Mark. 

  CHAIR PINSKY:  Okay.  I think that the issue a little bit in a simple way is a 

people versus place issue, and CRA is built around a place strategy because of the history and the 

timing and all of that sort of stuff.  And I think that the idea of a plus may be that it allows some 

people, some targeted people in some ways.  And you know, Kelly, I do think that CDFI as a plus 

might be useful. 

  I understand, and we had a good conversation yesterday, about the difficulty as a 

financial institution of using that kind of criteria as the basic, I think, and, you know, I appreciate 

that.  And so I think the idea was to try and find -- again, we're not in the perfect situation.  I don't 

think anybody feels like we're in the perfect situation around CRA for a whole bunch of external 

reasons as well as internal reasons. 

  So what were trying to do was get at the, you know, consensus around the intent 

of what we are trying to do and trying to ask.  I mean, I think I want to take note of the fact that the 

Fed staff had done a lot of analysis, a lot of data runs on rural that I gather is going to be out in the 

paper next week.  Is that right, Sandra, in the Bulletin? 

  MS. BRAUNSTEIN:  Yes, a Bulletin article hopefully by the end of next week, 

which will be on the web. 

  CHAIR PINSKY:  Which was incredibly helpful in terms of trying to understand 

what impact these decisions would have.  I don't think, whether it's the Chicago problem, you know, 

or the Los Angeles problem, which is a different sort of scenario, you know, I think we're trying to 

find the best available solution and try and come together behind it, because we understand how 

critical it is to find the best thing, so that this can go forward in some way, in a positive way. 

  MS. DIEDRICK:  Chuck? 

  MR. GATSON:  I just thought we came to a conclusion yesterday on this whole 

issue about who was served and how you count it, was that if there was a proportionate number of 

LMI individuals taking advantage of the service, then that would count as a CRA investment. 

  I mean, we talked about dealing with access and access is different than actual 

use.  So just having access, to me, doesn't solve the issue.  But I think, Anne, your issue was well, 



 

 

  

58

would the bank actually want to spend the money to count that, to see if it was proportionate and I 

thought we came to or at least part of the discussion was that normally, when you're going to be 

doing projects in those areas that are difficult to do, you ought to be using all kinds of other kinds of 

funds, whether it be CDBG, whether it be, I don't know, rural development funds if there is such a 

thing. 

  I don't know much about rural, but normally when you use those kinds of funds, 

there is going to be some kind of counting mechanism attached to those funds, so that would be a 

way to make sure you have the proportionate use. 

  MS. DIEDRICK:  In some instances, I would say that would be correct, but in 

other instances only private money goes into the project.  And the bank would want to be able to 

decide before it committed that this was going to be accessible to the entire community, including 

LMI, but does not want to every year go back and check the income level of the people who are 

actually using the service.  I don't think a bank would see that as its role. 

  In other words, once it makes that decision that we are doing a community 

development activity that we hope will, you know, count, we would document that and then three 

years later the examiners would come in and see the documentation.  But between the time of 

making the loan and the examination, we don't want to survey the people using it to see if 35 percent 

were actually low- and moderate-income through the course of the life of the child-care center or 

whatever.  That's what I'm saying. 

  MR. GATSON:  I appreciate your comment, but I guess I have never done a deal 

that was fully private, so I wouldn't have experience in anything but, you know -- because the areas I 

work in, you have to have some type of subsidy to make the deals work.  So I would just assume that 

if you were working in an LMI area that you're going to have some type of subsidy or incentive to 

make it work. 

  MS. DIEDRICK:  No.  Actually, the more high cost the area is, you almost would 

100 percent find that in a high-cost area.  In a lower-cost community where the cost of building, 

where there is an affordability factor, and in rural communities that's where you would have much 

more of an affordability factor where the possible child-care center could actually, you know, pull 

itself where very often you would find private money.  Stella?  You know, not in housing, but in 

other things. 

  MR. GATSON:  Okay. 
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  MS. DIEDRICK:  Stella? 

  MS. ADAMS:  My experience has been that in North Carolina, and I know rural 

is different depending on what kind of rural you're in, but that there would be, in most instances, not 

all, but in most instances you would be talking about public, private partnerships to pull off a 

community development project of the type and scope we were talking about, which is hospitals and 

child-care centers and sort of regional that would have more of a regional scope that Governor 

Gramlich was talking about. 

  And Elsie is right, that it being built within an hour's drive is sufficient to have 

impact on the rural communities within that radius no matter where that location is.  And I think 

though that that type of regional approach needs to be in the plus not -- somehow needs to be 

factored into the plus.  And one of the distinctions that we made was that the hospital would not be a 

private clinic for Botox treatment, but that it would be a hospital that served community needs, and 

that if you could show that it was serving community needs, you wouldn't necessarily have to -- that 

would be demonstrable.  There is no hospital within 300 miles.  You're going to build a general 

purpose hospital.  That's demonstrable.  It doesn't require a whole lot of paperwork from the 

examiner, that presents rules. 

  MS. BRAUNSTEIN:  But that should come out in the contextual information for 

the exam. 

  GOVERNOR GRAMLICH:  My guess is that most of your Botox patients would 

not go to the Pinehurst, you know, rural hospital for that.  They might?  Okay. 

  MS. DIEDRICK:  Marva? 

  MS. WILLIAMS:  You know, I have only been on this Council for -- well, this is 

my second meeting, but one of the things that I really appreciate is the ability to learn from my 

colleagues.  And one of the things that was reinforced for me yesterday was the importance of CRA 

for financial institutions in making a credit decision, that it's an instrumental part of that credit 

decision and that banks, especially in deals that are somewhat Fed, will make that deal if they can 

get CRA credit for it. 

  And so it's in that interest that I support expanding CRA-qualified Census tracts, 

not just so that banks can provide additional capital and investments and loans in those communities, 

but so the lower-income people in those communities can benefit.  And so we did discuss as a 

principle that as part of that expansion, that there should be some proportionate impact for lower-
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income people and that that proportionate impact should be able to be demonstrated or documented 

in some way. 

  I also want to go back to a point that Diane brought up, which is the loss of small 

business and small farm data as part of the community development test.  This is something that 

concerns many community and consumer activists a great deal.  It means the loss of a very 

comprehensive database, and it also means that we won't be able, for instance, to track trends as we 

have been doing with small business data over the past couple of years. 

  And I understand that there have been some concerns whether community and 

consumer and research organizations are actually utilizing that data, and so NCRC did a survey of its 

members as well as other research organizations, and found at least a dozen organizations that use 

the small business and, in some cases, the small farm data to analyze trends in their communities and 

I would just like to mention a few of them. 

  The University of Massachusetts, the City County Reinvestment Task Force of 

San Diego, the Enterprise Corporation of the Delta, the California Reinvestment Coalition, the 

Brookings Institute and the Community Reinvestment Association of North Carolina.  And in 

addition to that, several cities have also commissioned studies of this data, including Santa Fe, 

Philadelphia, Dayton, Boston, and Denver. 

  And so I would like to encourage the Board and the other regulatory agencies to 

consider a retention of that data as part of that test.  Although there may be other data available, it's 

not comprehensive.  The performance examinations are not conducted annually, and so we won't 

have access to what we think is a very important source of information. 

  MS. DIEDRICK:  Jim and then Susan. 

  MR. KING:  The other issue was making sure that when we look at this, the 

development issue, that we're only talking about the development issue around CRA and does it 

impact, you know, the aspect of CRA in terms of changing the kind of requirements of CRA, 

because one of the issues was is this the beginning of a change of kind of what CRA requirements 

could be for other pieces.  The answer is no to that and that we're very clear that we're only talking 

about the development piece. 

  MS. DIEDRICK:  Let me have Susan and then Kelly. 

  MS. BREDEHOFT:  I haven't been directly involved in CRA in a couple of years, 

but I would like to preface my remark with saying that it is disheartening to me that we're still 
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talking about CRA in terms of what counts and what doesn't count, and we should be talking about 

in terms of meeting community needs, meeting people's needs. 

  But that being said, it has long been a practice that if a bank wants to put forth a 

particular project for CRA credit, that we need to be prepared to justify it and we have a lot of 

history in doing that.  We track low income housing tax credits I think for thirty years.  We track 

AHP grants for, I think, fifteen years or some other criteria. 

  I don't see that investments, making these community development loans in rural 

communities, will place that much of a burden on banks to be able to track it over some period of 

time and to be able to justify that yes, it did count for CRA credit at the time that we made the loan 

or the investment, and it is still serving the needs of low- and moderate-income people over time in 

what we had agreed upon, some proportion as to what the population made up in a particular county. 

  I think it was Stella who pointed out there are many other criteria that could be 

used, such as was public money invested into the project?  Were community grants and other things 

put into the project and what is the level of community support for the project? 

  MS. DIEDRICK:  Kelly? 

  MS. WALSH:  I realize this might be challenging, but I wanted to recommend 

that when the regulation is being rewritten to include these changes that you consider incorporating 

all of the guidance that has been provided over the years in the interpretive letters and the Q&A, so 

that we have one source document instead of as many source documents as we have. 

  MS. DIEDRICK:  We have had a lot of discussion about the geographic part, the 

community development in rural communities, and I want to just turn now to a discussion on the 

services under the proposed community development test and, specifically, we were asked to discuss 

community development services within the context of that proposed test and the role of branches.  

Anybody want to start off? 

  MS. WILLIAMS:  Well, I think one of the advantages of the 1995 revision of 

CRA was that it emphasized performance of financial institutions and although I think in some ways 

the assessment of services is somewhat weak, that by some examination of the record of a financial 

institution, financial institution’s record of opening and closing branches, I think, does go a long way 

in actually assessing their performance when it comes to financial services. 

  And we have talked many times and in various forums about the role of financial 

institutions and access to mainstream banking and the importance of that for low- and moderate- 
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income people, and I think for that reason, the importance of branches is reinforced. 

  MS. DIEDRICK:  Stella and then Sheila.  No, sorry, I was looking at Marva.  

Stella? 

  MS. ADAMS:  I think one of the reasons why the inclusion of community service 

in the flexible community development test is important is that based on our understanding, there 

will be some 200 institutions that won't have any qualifying Census tracts in their area, so that the 

opening and closing of branches and the service test or the service flexibility will give them some 

way of meeting the community development test without being penalized, because there are no 

qualified Census tracts within their area. 

  And I just want to reiterate on the record that we really -- when we were talking 

about the community development, the proposed community development, that the list of activities 

is flexible, so that folks can meet the needs of their communities and not a checklist that you had to 

punch all over the items.  And that's why we think the community service piece is so important, 

because there are these 200 institutions that would be in a panic otherwise. 

  MS. DIEDRICK:  Yes.  And I have to say that over the years I have been a little 

bit frustrated that community development services provided by our employees, whether it's 

involvement in serving on the board of directors of a CDFI or it's providing mortgage counseling or 

financial education help or working on a campaign to sign households up for the EITC, and we have 

always documented this information. 

  And at the end of the day it just pales in comparison with the analysis of the 

investments and the loans, so that it gets some attention, but it could get a lot more and if it did, it 

would encourage banks to do more.  And I think that the agencies could play up more this concept of 

community development services, so that the management of banks are aware that the agencies think 

that this is a very valuable thing for their employees to do.  And they are doing it on the bank's time 

so, in fact, the bank is paying them to provide these services, but they don't hear this at all. 

  They don't hear that this is recognized as a very valuable CRA activity, that it 

really is all about the numbers.  And I would encourage the agencies, the Board, to perhaps in 

speeches that you would make in the future, to let the banks know that you consider this kind of 

service and the technical assistance provided by bankers in structuring deals and taking the extra 

time and bringing in other agencies to make things happen, that that is a very important role that 

banks play and will be recognized in the service test.  Elsie? 
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  MS. MEEKS:  Yes.  And I would just like to echo those comments, because, I 

mean, investment is very, very important, very important.  But the kind of work that we do, and I 

will be talking about it in a little bit, I mean, the bankers have really been our best friends as far as 

building capacity with the CDFIs and the more we can encourage them to be involved in that, you 

know, I mean, the bigger message you guys send, the more they will be happy to do that. 

  MS. DIEDRICK:  And if that's all right with you, I think I would like to end the 

CRA discussion, because Elsie has asked me to give her five minutes of our time. 

  CHAIR PINSKY:  Great.  Thank you. 

  MS. DIEDRICK:  Is that okay? 

  CHAIR PINSKY:  That's great. 

  MS. DIEDRICK:  Thank you. 

  CHAIR PINSKY:  Thank you.  And I will actually just add to that, what Elsie 

said, which is I think that it's really important to understand just how valuable, I mean, I don't know 

how you quantify it, but just how valuable the contribution banks make in intellectual contributions 

or intellectual investments, in all of this work, is incredibly important. 

  Elsie, as soon as she gets miked up, is going to do a presentation on, she says, 

economic development in Indian Country and I'm thrilled that Elsie is doing this.  I have had the 

good fortune to be part of some of what Elsie has done and to watch her do it, and she has been an 

incredible leader and doing an incredibly important job under very difficult and very challenging 

circumstances. 

  Let me just say that.  We're going to do that.  We're going to come back.  We have 

one order of business that's not on the agenda that will just take a few minutes.  We'll do our 

Committee reports and then we'll be able to wrap up.  So Elsie? 

  MS. MEEKS:  Okay.  Well, I'm happy to be able to do this.  I'll be talking about 

CDFIs as part of economic development in Indian Country, and so I'm going to rush through some 

of this, because I think this presentation is longer than the time I actually have. 

  But everybody wants to know what Oweesta means, and it's actually the 

Akwesasne or Mohawk word for money or object of trade, and a long story about how we got that 

name.  But anyway, our mission is to enhance the capacity of tribes to access, control, create, and 

leverage, utilize financial assets. 

  I mean, Indian tribes have a lot of assets, land in particular, but they have really 
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never had the opportunity to utilize them themselves or leverage them or control them.  So that is 

what, you know, we got started to do and to provide appropriate financial capital to Native 

development efforts. 

  So to fulfill this, we work in three program areas:  Training, technical assistance, 

and consulting.  And we have a partnership with NCCA that sort of our primary focus is helping 

tribes start CDFIs, Community Development Financial Institutions.  And then we also focus a lot on 

financial education and training using a curriculum that we developed along with the Fannie Mae 

Foundation called Building Native Communities Financial Skills for Families. 

  In fact, one of the reasons I wanted to stop or start early is because I have to rush 

to a meeting.  We also chair the Native Financial Education Coalition, which is a national coalition, 

and we're meeting with the Bureau of Indian Affairs Education Department and the American Indian 

Education Consortium and a number of other people to really try to integrate financial education into 

the schools in Indian Country.  I mean, you know, we have talked about financial education a lot 

here, but it just seems like we can't make the headway that we really need to make, but we're gaining 

ground. 

  And then, of course, we can provide loans to those CDFIs to provide them the 

seed capital, so that they can start financing their tribal members.  And then we do a lot of research 

and policy, conduct a lot of market research. 

  None of this stuff is probably new to any of you here, but, you know, the issues 

we encounter in Native communities is banks can't often land to start-up businesses, microenterprise 

start-up businesses.  I mean, it's just very hard for them to do.  And then mortgage and business 

financing is difficult because of the issues around securing land.  And I don't know how many of you 

know that, you know, our land, most of it is held in trust by the federal government. 

  And, you know, someone during the allocation period, head of the household, 

may have been allocated 160 acres of land, but since that time, the heirs as they died and their heirs 

took -- inherited the land, this 160 acres may be owned by 100 or more people.  And no one knows 

exactly which piece of land they own.  And so, of course, banks don't want to -- it's very difficult to 

try to secure that. 

  And then, of course, just limited personal equity to start businesses or buy homes 

and lack of, you know, tribal support or county, state, tribal infrastructure support.  And then the 

very last piece is, you know, lack of business experience or skills.  You know, on many of the 
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reservations businesses just haven't been a part of our make-up for a lot of different reasons. 

  So the role of CDFI is, you know, many communities have developed CDFIs at 

the local or regional level to form capital and provide technical assistance for a variety of things, and 

this is all stuff that Mark did a couple of years ago, the same.  But CDFIs get started not because it's 

a money making venture, believe me.  They get started because someone has to provide loans when 

conventional lenders can't or won't. 

  They get started, you know, in our case at Pine Ridge and I'm going to talk a lot 

about that to allow people this first step into ownership.  You know, it's something that is taken for 

granted in most communities, but on a lot of Indian Reservations, we have never -- we own a lot of 

land in general, but we don't control it.  We don't manage it.  We have never had the opportunity to 

manage anything. 

  So this allows people that first step into ownership and into management.  And 

along the way provides these life skill trainings that help people, you know, become better decision 

makers, you know, that you reap the rewards for good decisions and suffer the consequences for 

bad.  I mean, that seems like a simple sort of concept.  But for us, really we haven't had this 

opportunity. 

  And then, of course, the other thing is it helps people develop assets.  So we strive 

to become a permanent capital of resource in our communities.  We're not a program that comes and 

goes at the whim of funders, which, for Indian Country, is very important, because we have been so 

dependent on the federal government and, you know, the federal government will come out with 

some, you know, federal program and, you know, we will start programs to do that.  Well, then the 

federal funding goes away and the program is no longer there. 

  So, you know, we have really tried to strive, but this is a permanent -- that capital 

access is part of a long-term solution to poverty alleviation.  And, of course, so if we're going to be 

permanent, we have to be good lenders.  We can't lose our money and all of that. 

  This slide came right out of NCCA's stuff and it's probably not even right now.  

It's a couple of years old.  But how many CDFIs and types there are nationally, and I think you all 

have handouts.  Now, in Indian Country, I know it's a little hard to see, but when we started this 

contract with National Community Capital Association, there were about six certified CDFIs, that 

was in, I think, 2000.  Is that right?  2001? 

  Anyway, there is about thirty-two certified CDFIs in Indian Country now.  So it is 
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growing and tribes are really recognizing that this is an important vehicle for them.  In some of the 

examples across the country of Native CDFIs or there is banks, there is community development, 

credit unions, so tribes have really started to utilize this. 

  I'm going to talk about the Lakota Fund, which I have lived, ate, and breathed for 

twenty years or so.  Members of our tribe started the Lakota Fund with help from the organization 

that I now run.  It was a program actually then of our parent corporation.  We started lending in 1986 

and we have made over $3 million in loans, which maybe doesn't sound like a lot to you in twenty 

years, but when most of our loans for years the average loan was about $4,500, then it was -- you 

know, we have made a lot of loans.  And I think now the average loan is -- I'm not quite sure what it 

is, but it's not over $20,000. 

  And, you know, it has been tough, tough, tough, but our losses in the end, you 

know, I think are very proportionate to what the risk is.  I mean, 10 percent it could be a lot higher 

without the kind of work that we have done on this.  It could have been 50 percent easily.  The 

Lakota Fund also then has really been a catalyst initial developer of the Pine Ridge Area Chamber of 

Commerce, which starts to then kind of strengthen this business community that really was not 

absent. 

  And, you know, when the Lakota Fund got started back in 1986, really, there 

were about a handful of businesses and none of them were owned by tribal members.  The Pine 

Ridge Area Chamber of Commerce now has about eighty-five business members.  And then we 

started also the Wawokiye Business Institution, which is our arm for capacity building, for our 

entrepreneurs.  And that we are partnering with Oglala Lakota College and the Pine Ridge Area 

Chamber of Commerce. 

  But just to give you an idea, when we first started lending, after we had been 

doing it for a year or so, we did a study, Colorado State University did a study for us and a survey of 

our clients and this is what they came up with.  Eighty-five percent had never had a checking or 

savings account, which there are no banks at Pine Ridge, so that was -- 75 percent had never -- had 

not had a loan and 95 percent had never been in business. 

  So, you know, we were doing business lending.  How many people know 

business lending is hard, but when you've got demographics like this, it's -- I mean, had we known 

how hard this was, I mean, we were ignorant and that was -- it was definitely blessed, because we 

would have said no, nobody can do this and not do it.  So what we didn't know. 
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  But we just came across these statistics in the South Dakota Business Review that 

talks about real per capita personal income growth in Shannon County, which is Pine Ridge, which 

is the poorest, has been the poorest county in the nation for decades.  We're actually not now. We're 

the second poorest.  So we have gained that.  That our per capita personal income growth out pays 

South Dakota's economy with a growth rate of 80 percent compared to South Dakota's growth rate 

of 44 percent. 

  And particularly encouraging is the 92 percent growth in real per capita earnings 

for Shannon County compared to a growth of 73 percent for the state.  And that Shannon County 

had the second fastest growth in employment of all South Dakota counties, 80 percent during the 

'90s and it appears to have started in about 1993, which sort of makes sense to us.  I mean, we are 

still ranked second from the bottom in 2000 in terms of per capita income.  But, you know, I have -- 

we can't take all the credit for this by any means, but I will tell you, we can take a large amount of 

credit for it. 

  I want to talk about Hopi Credit Association, which is really a CDFI, which is a 

credit association.  It has been around for a long time.  They started out as an ag. lender trying to 

meet, you know, the ag. needs, sheep, they had a lot of sheep farmers or operators.  These numbers 

aren't right.  They have made a lot more now.  But the thing that I wanted to point out about them is 

about seven years ago or so, you know, what they realized was that most of their tribal members 

were going to Flagstaff and buying modular, manufactured homes, because land there is particularly 

hard, because the clans own the land.  It is never owned by an individual. 

  So they were, you know, buying mobile homes from and, you know, getting 

Green Tree Financial or, you know, some of the subprime lenders and, you know, their interest rates 

were way high.  So Hopi Credit Association says we can do this.  We can make loans for this. We 

know our tribal members.  They do not have to have a perfected mortgage.  So they did not only do 

manufactured homes, they do stick built homes, too, and they just get an agreement from the clan 

leaders and, you know, they make a complicated issue fairly simple, because they know their tribal 

members. 

  And they lend themselves out, which is the problem that they lend themselves out 

every year.  They are always scrambling for more capital.  They can lend as much as they can get.  

So another one is the Oglala Sioux Tribe Partnership for Housing, which I'm on the board of, and we 

started in 1999.  What we have started -- we were started to help tribal members get mortgages.  And 
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because there was a study in 1998 done that showed that nearly half of Pine Ridge households could 

afford a $65,000 mortgage, but up to this time, only four had ever been done. 

  So, you know, we all knew that, you now, housing is a big issue and particularly 

for sort of the middle income.  I mean, for everybody, but middle income in particular, people that 

had jobs there just could not find a place to work or to live.  So we created the Self-Help Housing 

Program, that's one of the things we do and ten people at a time or so build houses. 

  But what we found was these mortgages were just incredibly hard.  Like people 

would build their house, it would take them eight months to build it, a year to build it and even then 

we wouldn't have the mortgage closed, which were mostly rural development, USDA loans or Wells 

Fargo.  Well, HUD 184 loans.  Wells Fargo was in primary participation. 

  But because of the land issues, it would take another year or two years and in 

order for people to move in, we had to sort of be the short-term mortgage lender.  And so that's what 

we have started to do is just provide what we -- we amortized them over thirty years, tried to make 

the rate the same as what the conventional lender will give.  So if we know it's going to be a rural 

development loan, we try to match the rate and term.  But at the end of three years, they will have to 

refinance with a conventional lender. 

  GOVERNOR GRAMLICH:  Just to question.  What do you do about the security 

of the loan, the collateral issue? 

  MS. MEEKS:  Well, we have at least a standard agreement with -- most of these 

are lease-hold mortgages, not all of them, but we have something that, I mean, like for instance, this 

one woman, there was only three owners of this land.  It was trust land, but there was three owners 

who were -- one was her, the other two were her family members.  They all signed what they needed 

to sign.  But rural development didn't agree with whatever this contract was and them and the BIA 

couldn't get it together. 

  Well, we just made our own contract.  You know, the lawyer said it would hold 

up in court.  But it's that kind of thing jumping one hurdle, you know, all these multiple hurdles.  So 

the other ones, a lot of them are lease-hold mortgages that the house is built on tribal ground, and 

they will give a twenty-five year lease.  So that was something that we got, you know, the 

partnership for housing got put in place along with Fannie Mae Corporation and Wells Fargo. 

  So here is just a picture of the self-help project.  Then there is another one, Four 

Bands Community Fund, on the Cheyenne River Reservation and they do pretty much 



 

 

  

69

microenterprise for, you know, anything and everything that is viable.  And, you know, the one thing 

about CDFIs in Indian County is we all figure out how to secure them, but it might be non-

traditional forms of collateral.  I mean, sometimes we've been quasi pawn shops, but with better 

interest rates. 

  And here is the Four Bands Community Fund's illustrious building, but actually 

they have moved to a little bit bigger building, but, I mean, this is how we get started.  And types of 

businesses, anything and everything.  I mean, it's what works.  You know, the one good thing about 

a lot of the reservations we work on, not all of them, but there aren't any businesses.  So if the 

management is in place, about any business will work, you know.  It's not necessarily no good. 

  And here is, you know, for instance, some of the kind of businesses.  This is a guy 

that's in the trucking business.  He also does a lot of construction work, you know, carpenter, roads, 

everything.  And here is a little Mexican food store that actually this is a geodesic dome, which is 

what the Lakota Fund started out in.  That was our office.  And now we have a 12,500 square foot 

building, pretty nice, pretty nice. 

  And arts and crafts again, this is a retail shop.  It's actually in the same building 

that the Lakota Fund is in.  And so, you know, our growth model is really providing these basic 

financial education, business, small business education, homeownership education and then the 

financing, the incubating and the advocacy, which is why we started the Lakota Fund.  And, you 

know, it's just a constant process.  It's development. 

  And one thing I want to talk about really briefly is the W.K. Kellogg Foundation 

chose the Oweesta Corporation as one of six applicants nationwide to receive this free million dollar 

or three year $2 million grant to establish a national demonstration project fostering Native 

entrepreneurship and we chose the three reservations, Pine Ridge, Cheyenne River in South Dakota 

and the Wind River Reservation in Wyoming, Cheyenne is in South Dakota. 

  And the partners are -- well, there is eight partners, nine, I guess, including us.  

And we're serving this multi-tribal region and we're really using what we learned at Pine Ridge as 

far as, I mean, what we have sort of developed as a system is looking at what are the barriers to 

entrepreneurship and then creating sort of partnerships and organizations around that.  So, you 

know, that's why we started the Pine Ridge Area Chamber of Commerce.  If they would work on 

policy issues, which are really needed on our reservation, because as a tribe we are really not used to 

private ownership, and, you know, it's a whole other discussion. 
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  And then also, even though we have unemployment rates of 75 percent 

historically, that has been for decades and we don't have a work force.  So, you know, what's one of 

the barriers.  And then Oglala Lakota College is, you know, part of our educational system and we're 

using that.  So it's a pretty exciting project.  And since we have started, you know, really working out 

some of these things through Wawokiye Business Institute, I mean, it has just really been, which I 

said again is sort of our capacity building arm of the Lakota Fund, entrepreneurship. 

  And since we have really geared this up, which has only been in February, and I 

don't know if it is the marketing or what it is, but they have now thirty-three active clients and these 

clients have financing needs of $4 million, which, you know, when we think about we're thirty-two 

emerging Native CDFIs in the country and another thirty-five in the pipeline, the capital needs are 

huge.  And as we get these CDFIs to be, you know, a lot -- you know, really good building capacity 

and their communities help develop entrepreneurs and the housing issues, you know, this is going to 

be a big issue for us.  It's a huge issue. 

  So that kind of ends that, but this is something that we have decided that we're not 

selling poverty any more.  And this is more of a message for us that we talk about with tribal 

members all over.  We're not selling poverty any more.  We're selling opportunity.  And that we 

don't think poverty is our worst problem.  It's this poverty mentality that we have all been handed 

down and, you know, yes, poverty is there.  And so we can change that.  We can change our 

circumstances. 

  So that's it.  I'm willing to take questions. 

  (Applause) 

  CHAIR PINSKY:  Anybody have questions for Elsie?  We probably have time 

for a question or two. 

  GOVERNOR GRAMLICH:  I take it most of the capital that you have raised to 

this point comes from subsidized money from one sort or another.  Have you cracked into capital 

markets? 

  MS. MEEKS:  Well, actually, about 80 percent of the Lakota Fund's capital 

comes from private individuals, that it's, you know, investment alone.  In the very beginning, Ford 

Foundation provided some capital.  They haven't had a lot of federal money. 

  GOVERNOR GRAMLICH:  Okay.   

  MS. MEEKS:  Or we haven't. 
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  GOVERNOR GRAMLICH:  But, I mean, are there designs to break into capital 

markets at some point? 

  MS. MEEKS:  Yes.  I mean, we're just really starting to think about that now.  

And, I mean, Fannie Mae Corporation gave a pretty large loan investment to the Lakota Fund, 

because they are really, you know, trying to promote housing, but, you know, without economic 

development, it's actually housing.  So we're really starting to think about this, the Oweesta 

Corporation is, and how we can impact the CDFIs in Indian Country.  How we can figure this out 

and we're getting it framed out, but anyway. 

  CHAIR PINSKY:  Any other questions?  I just want to comment.  I have been to 

Pine Ridge.  I'm going back this summer actually and I can't wait.  Chuck is not here right now, but 

he wants to go overall. 

  MS. MEEKS:  Yes. 

  CHAIR PINSKY:  But when we were there, we were talking about sort of helping 

the Lakota move forward.  And one of the things that Elsie said at the beginning of the meeting is 

when they started in 1985 that the ultimate goal was to try and figure out how to create a private 

sector economy on Pine Ridge. 

  MS. MEEKS:  Yes. 

  CHAIR PINSKY:  And it sort of was really racing to really think about that 

challenge.  I mean, it's kind of a different challenge than happens in most places.  So let me go off 

our agenda for just a second.  Ned, everybody, I think, in the room, except you, knows that we're 

going to do this.  So I would like to give you a little heads up. 

  We wanted as a Council to express our appreciation to you, Ned, for all that you 

have done for the Council, for prior Councils and beyond that for all of the work that you have done 

for consumers, for communities, for the banking industry and your work here at the Fed.  And in 

doing it, we wanted to do it in a way that felt real to us, that felt genuine to us.  And so we decided, 

you know, a plaque wasn't the way to do it and, you know, that wouldn't do justice. 

  And last night I heard a story actually, not from your wife, just so you know, 

about, I guess, it was fairly recently when you went, I think, with Neighborhood Reinvestment up to 

Rochester to visit a project and it turns out when you got there then your dad was still doing work 

there at this project, right?  And it spoke a little bit about just sort of what it is that brought you here 

today.  Just a little touch of that. 
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  And so we, as a Council, wanted to do something that came from the Council and 

came from Elsie really as a Member of the Council, and I'm going to let Elsie say a word about it.  

But it's really just our effort to show some appreciation for all your leadership.  So, Elsie? 

  MS. MEEKS:  We really wanted to do something from all of the Council 

Members, and so they asked me if I could think of anything.  And this is called a Spirit Horse, and 

it's really important to Lakotas, because I mean the horse, obviously, was, you know, a sign of 

survival for us and a way of mobility even.  And so we even sort of think of this horse now in terms 

of, you know, financing being the same sort of symbol, is that it gives us strength, it gives us 

mobility. 

  And this is from an artist at home called, his name is James Star Comes Out, and 

he is a really great artist.  And the colors of the, you know, ribbons are, you know, part of our colors 

of the four directions, and so we want to present this to you. 

  (Applause) 

  MS. MEEKS:  And, of course, that's horsehair that he has used and rawhide. 

  GOVERNOR GRAMLICH:  Well, I was going to talk about this experience at 

lunch and I will do that, but for now, thank you very much.  I actually accept this as of September 

1st.  My lawyers know, because we have some rules. 

  CHAIR PINSKY:  We think we checked with the lawyers. 

  GOVERNOR GRAMLICH:  Well, as of September 1st, I am supposed to. 

  MS. BRAUNSTEIN:  Do you want me to keep it at my house until then? 

  GOVERNOR GRAMLICH:  Okay.  Thanks. 

  CHAIR PINSKY:  Thank you, Ned. 

  GOVERNOR GRAMLICH:  Thank you. 

  (Applause) 

  CHAIR PINSKY:  To wrap up, we want to quickly visit with the Committees and 

find out a little bit about what they are focused on and what's looking ahead.  And Mary Jane, I'll 

turn to you first for community affairs and housing. 

  MS. SEEBACH:  Thank you.  My Committee is focused on affordable housing 

issues.  And one of the things we are struggling with is how to ensure that we have a meaningful 

discussion for the full Council and for the benefit of the Governors on what issues will really have 

meaning for you in your general policy discussions. 
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  So for the past two meetings, yesterday, we had a presentation from one of our 

member organizations in Atlanta, and basically we were looking at highlighting the struggle for 

identifying affordable housing any more.  I mean, especially, one of the examples in the materials 

that the staff gave us was California.  As they say, I mean, it's out of the universe to even think about 

affordable housing there. 

  So we're trying to identify exactly what the issues are.  One of the things I heard 

mentioned during the CRA discussion, for example, is this focus on 80 percent of median.  What 

Atlanta talked about yesterday is really the need, is that there is actually over capacity of the 80 of 

median for housing.  At 30 percent of median, there is a huge need, a huge need and that will only 

grow. 

  So we're beginning to try and struggle with the issues that are going to impact 

policy in that area.  One of the other key issues, of course, is the cost of building, plus the cost of 

land ownership.  And part of that, what we used to address yesterday, was we had a presentation on 

manufactured housing and the alternatives that that presents.  And, of course, that brings on its own 

set of struggles at the state and federal level. 

  In the present, our meeting last time we had a presentation on foreclosure rates 

and what is impacting foreclosure rates as we go forward.  One of the things that we heard, at that 

last meeting, was that one of the areas with the highest risk of foreclosure is clearly in the low down 

payment, first-time home-buyer area and as we continue to look at what the housing bubble and the 

potential for that bursting, what that is going to do to further impact and limit affordable housing 

availability. 

  So in the future, what we're going to be looking at are some of the products that, I 

think, a lot of lenders felt that they were creating to address.  The very issue of low down payments 

and no down payments and that have now become rather controversial, for example, interest only 

became an option, so we'll probably be looking at those in future meetings.  And I think the most 

obvious issue we will all be wanting to address at the next meeting will be the analysis by the Fed 

staff on the HMDA data. 

  We're looking forward to that very much to see what the Fed is seeing.  And also, 

we heard yesterday that the Board staff is going to be looking at credit scores generally in 

December.  And so we see that as a future issue we will probably want to discuss. 

  CHAIR PINSKY:  Thank you, Mary Jane, that's great.  Dan, do you want to tell 
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us about consumer credit? 

  MR. DIXON:  Sure.  You've heard what we have worked on this week earlier this 

morning, so I'll just focus on what's coming up in the future.  One topic that has some interest in the 

members of the Consumer Credit Committee is the same one Mary Jane just mentioned, in terms of 

the evolution of mortgage lending products, including negative amortization and others as the 

Chairman referred to, I think his term was exotic new products. 

  So we'll see whether that ends up being on our agenda or on Mary Jane's agenda 

or maybe both.  But there are several other topics.  We have spent time over the last year at various 

meetings on regulations that the Federal Reserve is responsible for issuing implementing the Fact 

Act, an update to the Fair Credit Reporting Act.  We had a brief discussion of a recent update there 

and it depends a little bit on the schedule for the rulemaking process, that's a possible topic for us in 

the next meeting and certainly going into early next year. 

  Another issue in the general area of consumer credit concerns was very hot maybe 

a year ago, but there are still lingering questions, has to do with mortgage loan servicing practices.  

There have been some articles and discussions and regulatory commentary about servicing practices. 

 So I think it's a possibility that we will take that up at either our October meeting or early next year. 

  Obviously, the review of the Regulation Z, and depending on where the staff is in 

terms of developing a proposed rulemaking there, could be a topic for us.  And then finally, in terms 

of credit issue, a growing concern, deals with Internet lending, Internet payday lending, in particular, 

so we think that that's a potential subject for us. 

  CHAIR PINSKY:  Very good.  Thank you.  Forrest, the depository and delivery 

systems? 

  MR. STANLEY:  Yes, we had one other discussion other than information 

security yesterday and it was about the impact caused by the Patriot Act and the Bank Secrecy Act in 

identifying customers, particularly using IPINs and matricular counselor cards.  It was a very good 

discussion and I think that the financial institutions that were on the Committee, we all use those 

cards for identification currently to open accounts, but there are some issues in verification. 

  There are some times where we can use the card to open the account, but because 

of the verification process required by the regulations, we have ended up having to end up closing 

the accounts.  And as far as just the comfort level of a financial institution and using those, we're 

pretty much looking to the regulators and the legislature for guidance, and I think there was 
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unanimous agreement amongst the members of the Council that the regulators have kind of given 

very uneven guidance on the use of these cards for identification and there are challenges there. 

  Going forward, I think, information security, particularly when legislation is 

passed, we'll be back on our agenda.  We have talked about looking at some financial literacy efforts 

from the kind of the depository side and looking at what some of the Fed brochures are and what we 

can add to that.  Another possible topic is the uniform protection for all method of payments.  There 

are differences in Reg E and Reg Z protections. 

  And in that context, timely crediting for return items, for signature-based debits, 

as well as hopefully by the next meeting the money laundering exam procedures.  AMLBSA exam 

procedures will be out and it is having a negative impact.  Aside from the fact that all banks are 

struggling right now and are going to apply these exams, it is having negative impact on consumers 

as well, as we possibly overreact to the regulatory scrutiny we're getting right now.  And hopefully 

the exam guidance will stop some of that overreaction.  That's where we are. 

  CHAIR PINSKY:  Thank you.  Anne, compliance and community reinvestment? 

  MS. DIEDRICK:  Well, in October, we will circle back to see how the CRA 

proposal is doing and hopefully the agencies will come together by then and have put together the 

final.  And so we'll take a look at that.  And like the Community Affairs and Housing Committee, we 

are extremely interested in the Board's analysis of the new HMDA data.  Mary Jane and I will be 

talking between now and then and divide up, you know, the HMDA story, so both of our 

Committees are interested and taking a part of it and taking a look at it and discussing it.  So we 

think HMDA will be a major part of our agenda next time. 

  CHAIR PINSKY:  Great.  Thank you.  Thank you to everyone.  Thank you, Lori, 

for your help and support.  Thank you to Governor Ferguson, Governor Bies and Governor 

Gramlich.  We will adjourn and we will reconvene in late October, October 26th.  Thank you again. 

Lunch for Council members is down the hall immediately following.  Thanks. 

  (Whereupon, the meeting was concluded at 12:59 p.m.) 
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